KEN PAXTON

ATTORNEY GENERAL OF TEXAS

October 5, 2020

Ms. Amber K. King

General Counsel

Lake Travis Independent School District
3322 Ranch Road 620 South

Austin, Texas 78738

OR2020-25026
Dear Ms. King:

Y ou ask whether certain information is subject to required public disclosure under the Pub-
lic Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 847391.

The Lake Travis Independent School District (the “district”) received five requests from
the same requestor for specified sign-in records, a list of instances where law enforcement
was contacted, information pertaining to two specified complaints, and information per-
taining to the separation of district staff during a specified time period. The district informs
us it does not have information responsive to one of the requests.! The district states it has
redacted motor vehicle record information pursuant to section 552.130(c) of the Govern-
ment Code.? Additionally, the district states it has redacted student-identifying information
pursuant to the Family Educational Rights and Privacy Act (“FERPA™), section 1232g of
title 20 of the United States Code, and section 552.114 of the Government Code.> The

"' The Act does not require a governmental body to release information that did not exist when a request for
information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

2 Section 552.130(c) of the Government Code allows a governmental body to redact the information de-
scribed in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in accord-
ance with section 552.130(e). See id. § 552.130(d), (e).

3 The United States Department of Education Family Policy Compliance Office (the “DOE”) has informed

this office FERPA does not permit state and local educational authorities to disclose to this office, without
parental or student consent, unredacted, personally identifiable information contained in education records
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district claims the submitted information is excepted from disclosure under section 552.103
of the Government Code. We have considered the exception the district claims and re-
viewed the submitted representative sample of information.*

Initially, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this chap-
ter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Sec-
tion 552.108][.]

Gov’t Code § 552.022(a)(1). The submitted information includes a document from a com-
pleted investigation that is subject to section 552.022(a)(1). The district must release this
information pursuant to section 552.022(a)(1) unless it is excepted from disclosure under
section 552.108 of the Government Code or is made confidential under the Act or other
law. See id. The district seeks to withhold the information subject to section 552.022(a)(1)
under section 552.103 of the Government Code. However, section 552.103 is discretionary
in nature and does not make information confidential under the Act. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App. = —Dallas 1999, no
pet.) (governmental body may waive Gov’t Code § 552.103); see also Open Records De-
cision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999)
(waiver of discretionary exceptions). Therefore, the district may not withhold the infor-
mation subject to section 552.022(a)(1), which we have marked, under section 552.103 of
the Government Code. However, as section 552.101 of the Government Code applies to
confidential information, we will consider the applicability of this exception to the infor-
mation we have marked.> Further, we will consider the district’s assertion of section
552.103 for the information not subject to section 552.022 of the Government Code.

for the purpose of our review in the open records ruling process under the Act. The DOE has determined
FERPA determinations must be made by the educational authority in possession of the education records. A
copy of this letter may be found on the Office of the Attorney General’s website: https://www.texasattor-
neygeneral.gov/sites/default/files/files/divisions/open-government/20060725-USDOE-FERPA .pdf. Section
552.114(d) of the Government Code authorizes a governmental body to redact information covered under
section 552.114(b) of the Government Code without requesting a decision from this office under the Act.
See Gov't Code § 552.114(d); see also id. § 552.114(b) (information is confidential in student record at edu-
cational institution funded wholly or partly by state revenue).

4 We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
5 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate con-
cern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex.
1976). To demonstrate the applicability of common-law privacy, both prongs of this test
must be satisfied. /d. at 681-82. Types of information considered intimate and embarrass-
ing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Ad-
ditionally, this office has concluded some kinds of medical information are generally
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). Upon re-
view, we find a portion of the information at issue satisfies the standard articulated by the
Texas Supreme Court in Industrial Foundation. Therefore, the district must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is infor-
mation relating to litigation of a civil or criminal nature to which the state
or a political subdivision is or may be a party or to which an officer or em-
ployee of the state or a political subdivision, as a consequence of the per-
son’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably antici-
pated on the date that the requestor applies to the officer for public infor-
mation for access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or rea-
sonably anticipated on the date the governmental body received the request for information,
and (2) the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex.
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [lst Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a). See
ORD 551.

The question of whether litigation is reasonably anticipated must be determined on a case-
by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate litigation
is reasonably anticipated, the governmental body must provide this office “concrete evi-
dence showing the claim that litigation may ensue is more than mere conjecture.” Id.
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Concrete evidence to support a claim that litigation is reasonably anticipated may include,
for example, the governmental body’s receipt of a letter containing a specific threat to sue
the governmental body from an attorney for a potential opposing party.® Open Records
Decision No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation
must be “realistically contemplated”). On the other hand, this office has determined if an
individual publicly threatens to bring suit against a governmental body, but does not actu-
ally take objective steps toward filing suit, litigation is not reasonably anticipated. See
Open Records Decision No. 331 (1982).

The district states, and provides documentation showing, it is currently involved in a spe-
cial education due process hearing, Docket No. 110-SE-1219. The district states, and the
documentation reflects, this special education due process hearing was filed with the Texas
Education Agency prior to the district’s receipt of the request for information. We note
such special education due process hearings are governed by the Administrative Procedures
Act (the “APA™). See 19 T.A.C. § 249.4(a)(1); Open Records Decision No. 588 (1991)
(contested case under APA constitutes litigation for purposes of statutory predecessor to
section 552.103). The district explains the remaining information relates to the claims at
issue in the pending litigation. Based on the district’s representations and our review, we
find litigation against the district was pending when it received the request for information.
We also find the district established the information at issue is related to the pending liti-
gation for purposes of section 552.103(a). Therefore, the district may withhold the remain-
ing information under section 552.103(a) of the Government Code.

We note once information has been obtained by all parties to the litigation through discov-
ery or otherwise, no section 552.103(a) interest exists with respect to that information. See
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained from or provided to the opposing party in the litigation is not excepted from
disclosure under section 552.103(a), and it must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, the district must release the information we marked pursuant to section
552.022(a)(1) of the Government Code. In releasing this information, the district must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy. The district may withhold the remaining infor-
mation under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

®In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal Em-
ployment Opportunity Commission, see ORD 336; hired an attorney who made a demand for disputed pay-
ments and threatened to sue if the payments were not made promptly, see Open Records Decision No. 346
(1982); and threatened to sue on several occasions and hired an attorney, see Open Records Decision No.
288 (1981).
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This ruling triggers important deadlines regarding the rights and responsibilities of the gov-
ernmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Gerald A. Arismendez
Assistant Attorney General
Open Records Division
GAA/eb

Ref: ID# 847391

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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