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October 2, 2020 

 

 

 

 

Ms. Dylbia L. Jefferies Vega 

Attorney 

Cameron County 

1100 East Monroe Street 

Brownsville, Texas 78520 

 

OR2020-24859 

 

Dear Ms. Vega: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 847893 (PIR No. W001435-062420). 

 

Cameron County (the “county”) received a request for communications sent or received by 

staff of the county’s public health department and three named entities regarding specified 

topics during a defined period of time.1  You state you do not have information pertaining 

to one of the named entities.2  You claim the submitted information is excepted from 

disclosure under sections 552.101, 552.103, and 552.111 of the Government Code.  In 

addition, you state, and provide documentation showing, you notified Veranda 

Rehabilitation and Healthcare (“Veranda”) and Fox Hollow Post Acute (“Fox Hollow”) of 

the request for information and of the opportunity to submit comments to this office as to 

why the submitted information should not be released.  See Gov’t Code § 552.305(d); see 

also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 

permits governmental body to rely on interested third party to raise and explain applicability 

                                                 
1 You state the county sought and received clarification of the information requested.  See Gov’t Code 

§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see 

also City of Dallas v. Abbott, 304 S.W.2d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, 

requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is 

measured from date request is clarified). 

 
2 The Act does not require a governmental body to release information that did not exist when a request for 

information was received, create responsive information, or obtain information that is not held by or on behalf 

of the board.  See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—

San Antonio 1978, writ dism’d); Open Records Decision No. 452 at 3 (1986). 
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of exception in the Act in certain circumstances).  We have received comments from 

Veranda.  We have considered the submitted arguments and reviewed the submitted 

information. 

 

Initially, we note the county may have released some of the submitted information in 

response to a prior request for information.  Section 552.007 of the Government Code 

provides information that has been voluntarily released to a member of the public may not 

subsequently be withheld from another member of the public, unless public disclosure of 

the information is expressly prohibited by law or the information is confidential under law.  

See Gov’t Code § 552.007; Open Records Decision Nos. 518 at 3 (1989), 490 at 2 (1988).  

Although you raise sections 552.103 and 552.111 of the Government Code for the 

information at issue, these sections do not prohibit the release of information or make 

information confidential.  See Dallas Area Rapid Transit v. Dallas Morning News, 4 

S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive 

Gov’t Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 

exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987) 

(deliberative process privilege under statutory predecessor to section 552.111 subject to 

waiver).  Thus, if the county voluntarily released any of the submitted information to the 

public, the county may not withhold the information at issue under section 552.103 or 

section 552.111.  However, because section 552.101 of the Government Code makes 

information confidential and third-party interests can provide a compelling reason against 

disclosure, we will consider whether any of the submitted information that may have been 

previously released to the public must be withheld on these bases.   

 

Next, we note an interested third party is allowed ten business days after the date of its 

receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, 

if any, as to why information relating to that party should be withheld from public 

disclosure.  See Gov’t Code § 552.305(d)(2)(B).  As of the date of this letter, we have not 

received comments from Fox Hollow explaining why the submitted information should not 

be released.  Therefore, we have no basis to conclude Fox Hollow has a protected 

proprietary interest in the submitted information.  See, e.g., id. § 552.110 (requiring the 

provision of specific factual evidence demonstrating the applicability of the exception).  

Accordingly, the county may not withhold the submitted information on the basis of any 

proprietary interest Fox Hollow may have in the information. 

 

Veranda generally asserts the submitted information is not subject to the Act pursuant to 

section 552.002(d) of the Government Code.  The Act applies to “public information,” 

which is defined in section 552.002(d) of the Government Code as “information that is 

written, produced, collected, assembled, or maintained under a law or ordinance or in 

connection with the transaction of official business[.]”  See id. § 552.002(a)(1).  However, 

“protected health information” as defined by section 181.006 of the Health and Safety Code 

is expressly excluded from the Act’s definition of “public information.”  See id. 

§ 552.002(d).  Section 181.006 of the Health and Safety Code provides: 

 

[F]or a covered entity that is a governmental unit, an individual’s protected 

health information: 
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(1) includes any information that reflects that an individual received 

health care from the covered entity[.] 

 

Health & Safety Code § 181.006(1).  Section 181.001(b)(2)(A) defines “covered entity,” in 

part, as any person who: 

 

for commercial, financial, or professional gain, monetary fees, or dues, or 

on a cooperative, non-profit, or pro bono basis, engages, in whole or in part, 

and with real or constructive knowledge, in the practice of assembling, 

collecting, analyzing, using, evaluating, storing, or transmitting protected 

health information.  The term includes a business associate, health care, 

payer, governmental unit, information or computer management entity, 

school health researcher, health care facility, clinic, health care provider, or 

person who maintains an Internet site[.] 

 

Id. § 181.001(b)(2)(A).  Veranda asserts itself and the county are covered entities for the 

purposes of section 181.006.  However, in order to determine whether Veranda or the 

county is a covered entity for the purposes of section 181.006, we must address whether 

Veranda or the county engages in the practice of collecting, analyzing, using, evaluating, 

storing or transmitting protected health information.  Section 181.001 states, “[u]nless 

otherwise defined in this chapter, each term that is used in this chapter has the meaning 

assigned by the Health Insurance Portability and Accountability Act and Privacy Standards 

[(“HIPPA”)].”  Id. § 181.001(a).  Accordingly, as chapter 181 does not define “protected 

health information,” we turn to HIPPA’s definition of the term.  HIPPA defines “protected 

health information” as individually identifiable health information that is transmitted or 

maintained in electronic media or any other form or medium.  See 45 C.F.R. § 160.103.  

HIPPA defines “individually identifiable health information” as information that is a subset 

of health information, including demographic information collected from an individual, 

and: 

 

(1) Is created or received by a health care provider, health plan, employer, 

or health care clearinghouse; and 

 

(2) Relates to the past, present, or future physical or mental health or 

condition of an individual; the provision of health care to an individual; or 

the past, present, or future payment for the provision of health care to an 

individual; and 

 

(i) That identifies the individual; or 

 

(ii) With respect to which there is a reasonable basis to believe the 

information can be used to identify the individual. 

 

Id. Further, “health care” is defined as “care, services, or supplies related to the health of 

an individual.”  Id. Although Veranda asserts itself and the county are covered entities, 

Veranda has not explained the information at issue consists of protected health information.  

Thus, we find Veranda has failed to demonstrate the applicability of section 181.006.  
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Accordingly, we find the information at issue is subject to the Act, and the county must 

release it unless it falls within an exception to public disclosure under the Act.  See Gov’t 

Code §§ 552.006, .021, .301, .302. 

 

Section 552.103 of the Government Code provides, in part, as follows: 

 

(a) Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . .  

 

(c) Information relating to litigation involving a governmental body or an 

officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Id. § 552.103(a), (c).  A governmental body has the burden of providing relevant facts and 

documents to show the section 552.103(a) exception is applicable in a particular situation.  

The test for meeting this burden is a showing (1) litigation was pending or reasonably 

anticipated on the date the governmental body received the request for information, and (2) 

the information at issue is related to that litigation.  Univ. of Tex. Law Sch. v. Tex. Legal 

Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 

Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist] 1984, writ ref’d 

n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental body must meet both 

prongs of this test for information to be excepted under section 552.103(a).  See ORD 551. 

 

To establish litigation is reasonably anticipated, a governmental body must provide this 

office “concrete evidence showing that the claim that litigation may ensue is more than 

mere conjecture.”  See Open Records Decision No. 452 at 4 (1986).  Concrete evidence to 

support a claim litigation is reasonably anticipated may include, for example, the 

governmental body’s receipt of a letter containing a specific threat to sue the governmental 

body from an attorney for a potential opposing party.  See Open Records Decision No. 555 

(1990); see also 518 at 5 (litigation must be “realistically contemplated”).  In addition, this 

office has concluded litigation was reasonable anticipated when the potential opposing 

party hired an attorney who made a demand for disputed payments and threatened to sue if 

the payments were not made promptly, or when an individual threatened to sue on several 

occasions and hired an attorney.  See Open Records Decision Nos. 346 (1982), 288 (1981).  

In Open Records Decision No. 638 (1996), this office stated a governmental body has met 

its burden of showing that litigation is reasonably anticipated when it received a notice of 

claim letter and the governmental body represents that the notice of claim letter is in 

compliance with the requirements of the Texas Tort Claims Act (“TTCA”), Civ. Prac. & 

Rem. Code, ch. 101.  On the other hand, this office has determined if an individual publicly 

threatens to bring suit against a governmental body, but does not actually take objective 
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steps toward filing suit, litigation is not reasonably anticipated.  See Open Records Decision 

No. 331 (1982).  Further, the fact that a potential opposing party has hired an attorney who 

makes a request for information does not establish litigation is reasonably anticipated.  See 

Open Records Decision No. 361 (1983). 

 

The county states prior to the date it received the instant request for information, the county 

received a notice of claim from a county resident alleging the county has violated his 

constitutional rights.  The county affirmatively states the notice of claim meets the 

requirements of the TTCA.  Thus, we find the county reasonably anticipated litigation prior 

to the date of the instant request.  The county further states the information at issue is related 

to the anticipated litigation. Based upon these representations and our review, we find the 

information at issue is related to litigation that was reasonably anticipated on the date the 

county received the request for information.  Therefore, the county may withhold the 

information not subject to section 552.007 of the Government Code under section 552.103 

of the Government Code.3 

 

Generally, however, once information has been obtained by all parties to the litigation 

through discovery or otherwise, no section 552.103(a) interest exists with respect to that 

information.  See Open Records Decision Nos. 349 (1982), 320 (1982).  Thus, information 

that has either been obtained from or provided to all parties to the anticipated litigation is 

not excepted from disclosure under section 552.103(a) and must be disclosed.  Further, the 

applicability of section 552.103(a) ends once the litigation has been concluded.  See 

Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350 

(1982). 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101. The county generally raises section 552.101 of the Government Code in 

conjunction with section 181.006 of the Health and Safety Code.  However, you do not 

inform us the county is a covered entity for purposes of section 181.006 of the Health and 

Safety Code.  Thus, we find you have failed to demonstrate any of the information subject 

to section 552.007 of the Government Code is subject to section 181.006 of the Health and 

Safety Code, and the county may not withhold it under section 552.101 of the Government 

Code on this basis. 

 

Section 552.101 of the Government Code also encompasses the Health Insurance 

Portability and Accountability Act of 1996 (“HIPPA”).  At the direction of Congress, the 

Secretary of Health and Human Services (“HHS”) promulgated regulations setting privacy 

standard for medical records, which HHS issued as the Federal Standards for Privacy of 

Individually Identifiable Health Information.  See HIPPA, 42 U.S.C. § 1320d-2 (Supp. IV 

1998) (historical & statutory note); Standards for Privacy of Individually Identifiable 

Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see also Attorney General 

Opinion JC-0508 at 2 (2002).  These standards govern the releasability of protected health 

information by a covered entity.  See 45 C.F.R. pts. 160, 164.  Under these standards, a 

                                                 
3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this 

information. 
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covered entity may not use or disclose protected health information, except as provided by 

parts 160 and 164 of the Code of Federal Regulations.  45 C.F.R. § 164.502(a). 

 

This office addressed the interplay of the Privacy Rule and the Act in Open Records 

Decision No. 681 (2004).  In that decision, we noted section 164.512 of title 45 of the Code 

of Federal Regulations provides a covered entity may use or disclose protected health 

information to the extent such use or disclosure is required by law and the use or disclosure 

complies with and is limited to the relevant requirements of such law.  See 45 C.F.R. 

§ 164.512(a)(1).  We further noted the Act “is a mandate in Texas law that compels Texas 

governmental bodies to disclose information to the public.”  See ORD 681 at 8; see also 

Gov’t Code §§ 552.002, .003, .021.  We therefore held the disclosures under the Act come 

within section 164.512(a).  Consequently, the Privacy Rule does not make information 

confidential for the purpose of section 552.101 of the Government Code.  See Abbott v. Tex. 

Dep’t of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, 

no pet.); ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as a general rule, 

statutory confidentiality requires express language making information confidential).  

Because the Privacy Rule does not make confidential information that is subject to 

disclosure under the Act, the county may not withhold any portion of the information 

subject to section 552.007 of the Government Code on that basis. 

 

In summary, to the extent the county previously released any of the submitted information 

in response to a prior request for information, the county must release the information at 

issue pursuant to section 552.007 of the Government Code.  The county may withhold the 

information not subject to section 552.007 of the Government Code under section 552.103 

of the Government Code 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Kimbell Kesling  

Assistant Attorney General 

Open Records Division 

 

KK/jm 

 

 

https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
https://www.texasattorneygeneral.gov/open-government/members-public/what-expect-after-ruling-issued
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Ref: ID# 847893 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 

 

 2 Third Parties 

 (w/o enclosures) 

 


