ATTORNEY GENERAL OF TEXAS

September 22, 2020

Ms. Cynthia Tynan

Assistant General Counsel & Public Information Coordinator
The University of Texas System

210 West 7" Street

Austin, Texas 78701-2903

OR2020-23898
Dear Ms. Tynan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 845126 (OGC# 197867).

The University of Texas at El Paso (the “university”) received a request for information
pertaining to a waiver granted with the university. You state you will provide some
information to the requestor. You claim some of the submitted information is excepted
from disclosure under sections 552.101 and 552.136 of the Government Code. Although
you take no position as to whether some of the submitted information is excepted under the
Act, you state release of the submitted information may implicate the proprietary interests
of SPS Air, LLC. Accordingly, you state, and provide documentation showing, the
university notified the third party of the request for information and of the right to submit
arguments to this office as to why the submitted information should not be released. See
Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We
have considered the exceptions you claim and reviewed the submitted information.

Initially, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice to submit its reasons, if any, as to why info
relating to that party should not be released. See Gov’t Code § 552.305(d)(2)(B). As of
the date of this ruling, we have not received comments from the third party. Thus, we have
no basis to conclude the third party has a protected proprietary interest in the submitted
information. See, e.g., id. § 552.110 (requiring the provision of specific factual evidence
demonstrating the applicability of the exception). Accordingly, the university may not
withhold any of the submitted information on the basis of any proprietary interest the third
party may have in the information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
8§ 552.101. Section 552.101 encompasses section 51.914 of the Education Code, which
provides, in relevant part, the following:

(@) In order to protect the actual or potential value, the following information
is confidential and is not subject to disclosure under [the Act], or otherwise:

(1) all information relating to a product, device, or process, the
application or use of such a product, device, or process, and all
technological and scientific information (including computer
programs) developed in whole or in part at a state institution of
higher education, regardless of whether patentable or capable of
being registered under copyright or trademark laws, that have a
potential for being sold, traded, or licensed for a fee; [or]

(2) any information relating to a product, device, or process, the
application or use of such product, device, or process, and any
technological and scientific information (including computer
programs) that is the proprietary information of a person,
partnership, corporation, or federal agency that has been disclosed to
an institution of higher education solely for the purposes of a written
research contract or grant that contains a provision prohibiting the
institution of higher education from disclosing such proprietary
information to third persons or parties].]

(b) Information maintained by or for an institution of higher education that
would reveal the institution's plans or negotiations for commercialization or
a proposed research agreement, contract, or grant, or that consists of
unpublished research or data that may be commercialized, is not subject to
[the Act], unless the information has been published, is patented, or is
otherwise subject to an executed license, sponsored research agreement, or
research contract or grant. In this subsection, “institution of higher
education” has the meaning assigned by Section 61.003 [of the Education

Code].

Educ. Code 8§ 51.914(a)(1)-(2), (b). As noted in Open Records Decision No. 651 (1997),
the legislature is silent as to how this office or a court is to determine whether particular
scientific information has ‘“a potential for being sold, traded, or licensed for a fee.”
ORD 651 at 9-10. Furthermore, whether particular scientific information has such a
potential is a question of fact that this office is unable to resolve in the opinion process. See
id. at 10. Thus, this office has stated in considering whether requested information has “a
potential for being sold, traded, or licensed for a fee,” we will rely on a governmental body’s
assertion that the information has this potential. See id. However, a governmental body’s
determination that information has a potential for being sold, traded, or licensed for a fee is
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subject to judicial review. See id. We note section 51.914 is not applicable to working
titles of experiments or other information that does not reveal the details of the research.
See Open Records Decision Nos. 557 at 3 (1990), 497 at 6-7 (1988).

The university states it is an institution of higher education. See Educ. Code 8 61.003(8).
The university asserts the information it has marked consists of technological and scientific
information concerning the use and operation of small unmanned aerial systems. The
university also informs us the information at issue has the potential to be sold, traded, or
licensed for a fee. Based on these representations, we conclude the university must
withhold the information it has marked under section 552.101 of the Government Code in
conjunction with section 51.914(a)(1) of the Education Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
8 552.136(b). Section 552.136(a) defines “access device” as “a card, plate, code, account
number, personal identification number, electronic serial number, mobile identification
number, or other telecommunications service, equipment, or instrument identifier or means
of account access that alone or in conjunction with another access device may be used to
... Obtain money, goods, services, or another thing of value [or] initiate a transfer of funds
other than a transfer originated solely by paper instrument.” Id. 8§ 552.136(a). Upon review,
we find the university has not demonstrated the information it marked consists of an access
device number for purposes of section 552.136. Accordingly, the university may not
withhold the information it marked under section 552.136 of the Government Code.

We note some of the information at issue may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted information unless an exception applies to the
information. 1d; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of the copyrighted information, the person must do so unassisted by
the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the university must withhold the information it has marked under section
552.101 of the Government Code in conjunction with section 51.914(a)(1) of the Education
Code. The university must release the remaining information; however, any information
that is subject to copyright may be released only in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
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charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Pearlie Gault

Attorney

Open Records Division
PG/rm

Ref: I1D# 845126

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Third Party
(w/o enclosures)



