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September 2, 2020 

 

 

 

Mr. David T. Ritter 

Counsel for the City of McKinney 

Brown & Hofmeister, L.L.P. 

740 East Campbell Road, Suite 800 

Richardson, Texas 75081 

 

OR2020-22091 

 

Dear Mr. Ritter: 

 

You ask whether certain information is subject to required public disclosure under the 

Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request 

was assigned ID# 842569 (City ID: G15259). 

 

The City of McKinney (the “city”), which you represent, received a request for seven points 

of information regarding specified types of injuries occurring in the city and claims against 

the city.  You state the city will withhold social security numbers pursuant to section 

552.147(b) of the Government Code.1  You claim the submitted information is excepted 

from disclosure under sections 552.101, 552.103, 552.107, 552.108, 552.130, 552.136, and 

552.137 of the Government Code and privileged under Texas Rule of Civil Procedure 

192.5.  We have considered your arguments and reviewed the submitted information. 

 

Initially, you argue a portion of the request requires the city to answer questions or create 

information which no longer exists.  The Act does not require a governmental body to 

answer general questions, perform legal research, or create new information in response to 

a request for information.  See Open Records Decision Nos. 563 at 8 (1990), 555 at 1-2 

(1990).  However, the Act does require the governmental body to make a good faith effort 

to relate a request to information that the governmental body holds or to which it has access.  

See Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. 

App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 555 

                                                 
1 Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s 

social security number without the necessity of requesting a decision from this office.  See Gov’t Code 

§ 552.147(b). 
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at 1, 452 at 3 (1986), 362 at 2 (1983).  In this instance, we assume the city has made a good 

faith effort to locate any information responsive to this request.  

 

Next, we note a portion of the submitted information is subject to section 552.022 of the 

Government Code.  Section 552.022(a) provides, in relevant part: 

 

(a) [T]he following categories of information are public information and not 

excepted from required disclosure unless made confidential under this 

chapter or other law: 

 

(1) a completed report, audit, evaluation, or investigation made of, 

for, or by a governmental body, except as provided by 

Section 552.108[.] 

 

Gov’t Code § 552.022(a)(1).  The submitted information contains completed investigations 

subject to section 552.022(a)(1).  The city must release the completed investigations 

pursuant to section 552.022(a)(1) unless they are excepted from disclosure under section 

552.108 of the Government Code or are made confidential under the Act or other law.  See 

id.  You seek to withhold the information subject to section 552.022(a)(1) under sections 

552.103, 552.107, and 552.111 of the Government Code.  However, sections 552.103, 

552.107, and 552.111 are discretionary in nature and do not make information confidential 

under the Act.  See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 

475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code 

§ 552.103); see also Open Records Decision Nos. 677 at 8 (2002) (attorney work product 

privilege under section 552.111 may be waived), 676 at 10-11 (attorney-client privilege 

under Gov’t Code § 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary 

exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987) 

(statutory predecessor to section 552.111 subject to waiver).  Therefore, the city may not 

withhold the information subject to section 552.022 under section 552.103, section 

552.107, or section 552.111 of the Government Code.  However, the Texas Supreme Court 

has held the Texas Rules of Evidence and the Texas Rules of Civil Procedure are “other 

law” within the meaning of section 552.022.  See In re City of Georgetown, 53 S.W.3d 328, 

336 (Tex. 2001).  We will therefore consider your assertions of the attorney client privilege 

under rule 503 of the Texas Rules of evidence and of the attorney work product privilege 

under rule 192.5 of the Texas Rules of Civil Procedure for the information subject to section 

552.022.  In addition, we will consider your argument under section 552.103 of the 

Government Code for the information not subject to section 552.002.  Furthermore, because 

sections 552.101, 552.130, 552.136, and 552.137 of the Government Code make 

information confidential for purposes of section 552.022, we will consider your arguments 

under these exceptions.  Finally, as information subject to section 552.022(a)(1) may be 

withheld under section 552.108 of the Government Code, we will consider your argument 

under section 552.108 for a portion of the information subject to section 552.022(a)(1).   

 

Rule 192.5 of the Texas Rules of Civil Procedure encompasses the attorney work product 

privilege.  Rule 192.5 defines work product as 
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(1) material prepared or mental impressions developed in anticipation of 

litigation or for trial by or for a party or a party’s representatives, including 

the party’s attorneys, consultants, sureties, indemnitors, insurers, 

employees, or agents; or 

 

(2) a communication made in anticipation of litigation or for trial between a 

party and the party’s representatives or among a party’s representatives, 

including the party’s attorneys, consultants, sureties, indemnitors, insurers, 

employees or agents. 

 

TEX. R. CIV. P. 192.5(a).  A governmental body seeking to withhold information under this 

exception bears the burden of demonstrating the information was created or developed for 

trial or in anticipation of litigation by or for a party or a party’s representative.  Id. 192.5; 

ORD 677 at 6-8.  In order for this office to conclude the information was made or developed 

in anticipation of litigation, we must be satisfied that 

 

a) a reasonable person would have concluded from the totality of the 

circumstances surrounding the investigation that there was a substantial 

chance that litigation would ensue; and b) the party resisting discovery 

believed in good faith that there was a substantial chance that litigation 

would ensue and [created or obtained the information] for the purpose of 

preparing for such litigation. 

 

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993).  A “substantial chance” of 

litigation does not mean a statistical probability, but rather “that litigation is more than 

merely an abstract possibility or unwarranted fear.”  Id. at 204; ORD 677 at 7. 

 

You assert a portion of the information subject to section 552.022 of the Government Code 

consists of attorney work product under Texas Rule of Civil Procedure 192.5.  You state 

the information at issue reflects the mental impressions, conclusions, or legal theories of 

attorneys representing the State in anticipation of or in the course of preparing for civil 

litigation.  Upon review, we find you demonstrated the information at issue was prepared 

in anticipation of litigation.  Accordingly, the city may withhold the information we marked 

as attorney work product under Texas Rule of Civil Procedure 192.5.2 

 

Section 552.103 of the Government Code provides, in relevant part, as follows: 

 

(a)  Information is excepted from [required public disclosure] if it is 

information relating to litigation of a civil or criminal nature to which the 

state or a political subdivision is or may be a party or to which an officer or 

employee of the state or a political subdivision, as a consequence of the 

person’s office or employment, is or may be a party. 

 

. . . 

                                                 
2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of the 

information at issue. 
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(c)  Information relating to litigation involving a governmental body or an 

officer or employee of a governmental body is excepted from disclosure 

under Subsection (a) only if the litigation is pending or reasonably 

anticipated on the date that the requestor applies to the officer for public 

information for access to or duplication of the information. 

 

Gov’t Code § 552.103(a), (c).  A governmental body has the burden of providing relevant 

facts and documents to show section 552.103(a) is applicable in a particular situation.  The 

test for meeting this burden is a showing that (1) litigation was pending or reasonably 

anticipated on the date the governmental body received the request for information, and (2) 

the information at issue is related to that litigation.  See Univ. of Tex. Law Sch. v. Tex. Legal 

Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. 

Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d 

n.r.e.); Open Records Decision No. 551 at 4 (1990).  A governmental body must meet both 

prongs of this test for information to be excepted under section 552.103(a).  See ORD 551. 

 

To establish litigation is reasonably anticipated, a governmental body must provide this 

office “concrete evidence showing that the claim that litigation may ensue is more than 

mere conjecture.”  See ORD 452 at 4.  Concrete evidence to support a claim litigation is 

reasonably anticipated may include, for example, the governmental body’s receipt of a 

letter containing a specific threat to sue the governmental body from an attorney for a 

potential opposing party.  See ORD 555; see also Open Records Decision No. 518 at 5 

(1989) (litigation must be “realistically contemplated”).  In addition, this office has 

concluded litigation was reasonably anticipated when the potential opposing party hired an 

attorney who made a demand for disputed payments and threatened to sue if the payments 

were not made promptly, or when an individual threatened to sue on several occasions and 

hired an attorney.  See Open Records Decision Nos. 346 (1982), 288 (1981).  In Open 

Records Decision No. 638 (1996), this office stated a governmental body has met its burden 

of showing that litigation is reasonably anticipated when it received a notice of claim letter 

and the governmental body represents that the notice of claim letter is in compliance with 

the requirements of the Texas Tort Claims Act (“TTCA”), Civ. Prac. & Rem. Code, ch. 

101.  If that representation is not made, the receipt of the claim letter is a factor we will 

consider in determining, from the totality of the circumstances presented, whether the 

governmental body has established litigation is reasonably anticipated.  Id. 

 

You argue the information not subject to section 552.022 of the Government Code is 

protected by section 552.103 of the Government Code.  You state the information at issue 

pertains to litigation reasonably anticipated by the city.  To support this assertion, you state, 

and provide documentation showing, simultaneous with the receipt of the instant request 

for information, the city received a notice of claim from the requestor pertaining to injuries 

incurred by the requestor’s clients during the incident at issue.  You do not affirmatively 

represent to this office the notice of claim meets the requirements of the TTCA; therefore, 

we will only consider the notice of claim as a factor in determining whether the city 

reasonably anticipated litigation over the incident in question.  Based upon your 

representation, our review of the information at issue, and the totality of the circumstances, 

we find the city reasonably anticipated litigation on the date it received the instant request.  
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We further find the information at issue is related to the anticipated litigation for purposes 

of section 552.103.  Therefore, the city may withhold the information not subject to section 

552.022 of the Government Code under section 552.103 of the Government Code.3 

 

Section 552.101 of the Government Code excepts from disclosure “information considered 

to be confidential by law, either constitutional, statutory, or by judicial decision.”  Gov’t 

Code § 552.101.  Section 552.101 encompasses the Medical Practice Act (the “MPA”), 

subtitle B of title 3 of the Occupations Code, which provides in pertinent part, the following: 

 

(a) A communication between a physician and a patient, relative to or in 

connection with any professional services as a physician to the patient, is 

confidential and privileged and may not be disclosed except as provided by 

this chapter. 

 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 

by a physician that is created or maintained by a physician is confidential 

and privileged and may not be disclosed except as provided by this chapter. 

 

(c) A person who receives information from a confidential communication 

or record as described by this chapter, other than a person listed in 

Section 159.004 who is acting on the patient’s behalf, may not disclose the 

information except to the extent that disclosure is consistent with the 

authorized purposes for which the information was first obtained. 

 

Occ. Code § 159.002(a)-(c).  Information that is subject to the MPA includes both medical 

records and information obtained from those medical records.  See id. §§ 159.002, .004.  

Upon review, we find the information we marked constitutes medical records.  As such, the 

city must withhold the information we marked under section 552.101 of the Government 

Code in conjunction with the MPA.4   

 

Section 552.108(a)(2) of the Government Code excepts from disclosure information 

concerning an investigation that did not result in conviction or deferred adjudication.  See 

Gov’t Code § 552.108(a)(2).  A governmental body claiming section 552.108(a)(2) must 

demonstrate the requested information relates to a criminal investigation that has concluded 

in a final result other than a conviction or deferred adjudication.  See id. § 552.301(e)(1)(A) 

(governmental body must provide comments explaining why exceptions raised should 

apply to information requested).  You state a portion of the remaining information relates 

to closed criminal investigations that did not result in convictions or deferred adjudications.  

Based on this representation and our review, we agree section 552.108(a)(2) is applicable 

to the information at issue.  

 

However, section 552.108 does not except from disclosure basic information about an 

arrested person, an arrest, or a crime.  Id. § 552.108(c).  Basic information refers to the 

                                                 
3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of the 

information at issue. 
4 As our ruling is dispositive, we need not address your remaining arguments against disclosure of the 

information at issue. 
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information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531 

S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 

S.W.2d 559 (Tex. 1976).  See also Open Records Decision No. 127 (1976)  (summarizing 

types of information considered to be basic information).  Thus, with the exception of the 

basic information, which must be released, the city may withhold the information we 

marked under section 552.108(a)(2) of the Government Code.5 

 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 

privacy, which protects information that is (1) highly intimate or embarrassing, the 

publication of which would be highly objectionable to a reasonable person and (2) not of 

legitimate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 

668, 685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both 

prongs of this test must be satisfied.  Id. at 681-82.  Types of information considered 

intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 

Foundation.  Id. at 683.  Additionally, this office has concluded some kinds of medical 

information are generally highly intimate or embarrassing.  See Open Records Decision No. 

455 (1987).  This office has found personal financial information not relating to a financial 

transaction between an individual and a governmental body is generally highly intimate or 

embarrassing.  See Open Records Decision Nos. 523 (1989) (common-law privacy protects 

credit reports, financial statements, and other personal financial information), 373 (1983) 

(sources of income not related to financial transaction between individual and governmental 

body protected under common-law privacy).  Upon review, we find a portion of the 

remaining information satisfies the standard articulated by the Texas Supreme Court in 

Industrial Foundation.  Therefore, the city must withhold the information we marked under 

section 552.101 of the Government Code in conjunction with common-law privacy.6 

 

Section 552.130 of the Government Code provides information relating to a motor vehicle 

operator’s license, driver’s license, motor vehicle title or registration, or personal 

identification document issued by an agency of this state or another state or country is 

excepted from public release.  See Gov’t Code § 552.130(a).  Accordingly, the city must 

withhold the information we marked under section 552.130 of the Government Code. 

 

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a 

member of the public that is provided for the purpose of communicating electronically with 

a governmental body” unless the member of the public consents to its release or the e-mail 

address is of a type specifically excluded by subsection (c).  See id. § 552.137(a)-(c).  The 

e-mail address at issue is not excluded by subsection (c).  Therefore, the city must withhold 

the personal e-mail address we marked under section 552.137 of the Government Code, 

unless the owner affirmatively consents to its public disclosure. 

 

In summary, the city may withhold the information we marked as attorney work product 

under rule 192.5 of the Texas Rules of Civil Procedure.  The city may withhold the 

information not subject to section 552.022 of the Government Code under section 552.103 

                                                 
5 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 

information. 
6 As our ruling is dispositive, we need not address your remaining argument against disclosure of the 

information at issue. 
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of the Government Code.  The city must withhold the information we marked under section 

552.101 of the Government Code in conjunction with the MPA.  With the exception of the 

basic information, which must be released, the city may withhold the information we 

marked under section 552.108(a)(2) of the Government Code.  The city must withhold the 

information we marked under section 552.101 of the Government Code in conjunction with 

common-law privacy.  The city must withhold the information we marked under section 

552.130 of the Government Code.  The city must withhold the personal e-mail address we 

marked under section 552.137 of the Government Code, unless the owner affirmatively 

consents to its public disclosure.  The city must release the remaining information. 

 

This letter ruling is limited to the particular information at issue in this request and limited 

to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 

determination regarding any other information or any other circumstances. 

 

This ruling triggers important deadlines regarding the rights and responsibilities of the 

governmental body and of the requestor.  For more information concerning those rights and 

responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-

government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 

Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 

charges for providing public information under the Public Information Act may be directed 

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

 

Sincerely, 

 

Deborah Southerland 

Assistant Attorney General 

Open Records Division 

 

DS/jxd 

 

Ref: ID# 842569 

 

Enc. Submitted documents 

 

c: Requestor 

 (w/o enclosures) 
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