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August 18, 2020 
 
 
 
Mr. Ryan Brooke 
Assistant City Attorney 
City of Lubbock 
P.O. Box 2000 
Lubbock, Texas 79457 
 

OR2020-20739 
 
Dear Mr. Brooke: 
 
You ask whether certain information is subject to required public disclosure under the Pub-
lic Information Act (the “Act”), chapter 552 of the Government Code.  Your request was 
assigned ID# 840229 (COL File No. 2791). 
 
The Lubbock Police Department (the “department”) received a request for information 
pertaining to a specified incident.  The department claims some of the submitted infor-
mation is excepted from disclosure under sections 552.101, 552.130, 552.136, and 552.147 
of the Government Code.1  We have considered the exceptions the department claims and 
reviewed the submitted representative sample of information.2 
 
Initially, we note the submitted information includes police officer’s body worn camera 
recordings.  Body worn cameras are subject to chapter 1701 of the Occupations Code.  
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn 
camera recording.  Section 1701.661 provides, in relevant part, the following: 
 

                                                 
1 Although the department also raises section 552.108 of the Government Code, it has not provided any 
arguments to support this exception.  Therefore, we assume the department has withdrawn its claim this 
section applies to the submitted information.  See Gov’t Code §§ 552.301, .302. 

2 We assume the “representative sample” of records submitted to this office is truly representative of the 
requested records as a whole.  See Open Records Decision Nos. 499 (1988), 497 (1988).  This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(a) A member of the public is required to provide the following information 
when submitting a written request to a law enforcement agency for infor-
mation recorded by a body worn camera: 

 
(1) the date and approximate time of the recording; 

 
(2) the specific location where the recording occurred; and  

 
(3) the name of one or more persons known to be a subject of the 
recording. 

 
Occ. Code § 1701.661(a).  In this instance, the requestor does not provide the requisite 
information under section 1701.661(a).  As the body worn camera recordings at issue were 
not properly requested pursuant to chapter 1701, our ruling does not reach this information, 
which we have indicated, and it need not be released.3  See generally King v. Paxton, 576 
S.W.3d 881 (Tex. App.—Austin 2019, pet. denied).  However, pursuant to section 
1701.661(b), a “failure to provide all the information required by [s]ubsection (a) to be part 
of a request for recorded information does not preclude the requestor from making a future 
request for the same recorded information.”  Id. § 1701.661(b). 
 
Next, we note some of the remaining information consists of a grand jury subpoena and 
information obtained pursuant to the grand jury subpoena.  The judiciary is expressly ex-
cluded from the requirements of the Act.  Gov’t Code § 552.003(1)(B).  This office has 
determined for purposes of the Act, a grand jury is a part of the judiciary, and therefore, 
not subject to the Act.  See Open Records Decision No. 411 (1984).  Further, records kept 
by a governmental body that is acting as an agent for a grand jury are considered records 
in the constructive possession of the grand jury and are also not subject to the Act.  See 
Open Records Decisions Nos. 513 (1988), 411, 398 (1983).  The fact that information col-
lected or prepared by another person or entity is submitted to the grand jury does not nec-
essarily mean such information is in the grand jury’s constructive possession when the 
same information also is held in the other person’s or entity’s own capacity.  Information 
held by another person or entity but not produced at the direction of the grand jury may 
well be protected under one of the Act’s specific exceptions to disclosure, but such infor-
mation is not excluded from the reach of the Act by the judiciary exclusion.  See ORD 513.  
Thus, to the extent the department holds this information solely as an agent of the grand 
jury, such information is in the grand jury’s constructive possession and is not subject to 
disclosure under the Act.4  To the extent the department holds the information at issue in 
its own capacity and not solely as an agent of the grand jury, we will address the depart-
ment’s argument against its disclosure. 
 

                                                 
3 As we are able to make this determination, we need not address the department’s remaining arguments 
against disclosure of this information. 
 
4 In this instance, as our ruling is dispositive, we need not address the department’s arguments against dis-
closure of this information. 
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Section 552.101 of the Government Code excepts from public disclosure “information con-
sidered to be confidential by law, either constitutional, statutory, or by judicial decision.”  
Gov’t Code § 552.101.  The department raises section 552.101 of the Government Code in 
conjunction with the Health Insurance Portability and Accountability Act of 1996 
(“HIPAA”) for the requested information.  At the direction of Congress, the Secretary of 
Health and Human Services (“HHS”) promulgated regulations setting privacy standards 
for medical records, which HHS issued as the Federal Standards for Privacy of Individually 
Identifiable Health Information.  See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (his-
torical & statutory note); Standards for Privacy of Individually Identifiable Health Infor-
mation, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see also Attorney General Opinion 
JC-0508 at 2 (2002).  These standards govern the releasability of protected health infor-
mation by a covered entity.  See 45 C.F.R. pts. 160, 164.  Under these standards, a covered 
entity may not use or disclose protected health information, excepted as provided by parts 
160 and 164 of the Code of Federal Regulations.  45 C.F.R. § 164.502(a). 
 
This office addressed the interplay of the Privacy Rule and the Act in Open Records Deci-
sion No. 681 (2004).  In that decision, we noted section 164.512 of title 45 of the Code of 
Federal Regulations provides a covered entity may use or disclose protected health infor-
mation to the extent such use or disclosure is required by law and the use or disclosure 
complies with and is limited to the relevant requirements of such law.  See 45 C.F.R. 
§ 164.512(a)(1).  We further noted the Act “is a mandate in Texas law that compels Texas 
governmental bodies to disclose information to the public.”  See ORD 681 at 8; see also 
Gov’t Code §§ 552.002, .003, .021.  We therefore held the disclosures under the Act come 
within section 164.512(a).  Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code.  See Abbott v Tex. 
Dep’t of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, 
no pet.); ORD 681 at 9 (2004); see also Open Records Decision No. 478 (1987) (as general 
rule, statutory confidentiality requires express language making information confidential).  
Because the Privacy Rule does not make confidential information that is subject to disclo-
sure under the Act, the department may not withhold any portion of the submitted infor-
mation on that basis. 
 
Section 552.101 of the Government Code also encompasses section 181.006 of the Health 
and Safety Code, which provides the following: 
 

[F]or a covered entity that is a governmental unit, an individual’s protected 
health information: 

 
(1) includes any information that reflects that an individual received 
health care from the covered entity; and 

 
(2) is not public information and is not subject to disclosure under 
[the Act]. 

 
Health & Safety Code § 181.006.  Section 181.001(b)(2)(A) defines “covered entity” to 
include any person who 
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(A) for commercial, financial, or professional gain, monetary fees, or dues, 
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in 
part, and with real or constructive knowledge, in the practice of assembling, 
collecting, analyzing, using, evaluating, storing, or transmitting protected 
health information.  The term includes a business associate, health care 
payer, governmental unit, information or computer management entity, 
school, health researcher, health care facility, clinic, health care provider, 
or person who maintains an Internet site[.] 

 
Id. § 181.001(b)(2)(A).  The department asserts it is a covered entity for purposes of sec-
tion 181.006 of the Health and Safety Code.  However, in order to determine whether the 
department is a covered entity, we must address whether the department engages in the 
practice of “assembling, collecting, analyzing, using, evaluating, storing, or transmitting 
protected health information.”  Id.  Section 181.001 states “[u]nless otherwise defined in 
this chapter, each term that is used in this chapter has the meaning assigned by the Health 
Insurance Portability and Accountability Act and Privacy Standards.”  Id. § 181.001(a).  
Accordingly, as chapter 181 does not define “protected health information,” we turn to 
HIPAA’s definition of the term.  HIPAA defines “protected health information” as indi-
vidually identifiable health information that is transmitted or maintained in electronic me-
dia or any other form or medium.  See 45 C.F.R. § 160.103.  HIPAA defines “individually 
identifiable health information” as information that is a subset of health information, in-
cluding demographic information collected from an individual, and: 
 

(1) Is created or received by a health care provider, health plan, employer, 
or health care clearinghouse; and 

 
(2) Relates to the past, present, or future physical or mental health or con-
dition of an individual; the provision of health care to an individual; or the 
past, present, or future payment for the provision of health care to an indi-
vidual; and 

 
(i) That identifies the individual; or 

 
(ii) With respect to which there is a reasonable basis to believe the 
information can be used to identify the individual. 

 
Id.  Although the department asserts it is a covered entity, it has not explained the infor-
mation at issue consists of protected health information.  Thus, we find the department 
failed to demonstrate the applicability of section 181.006 of the Health and Safety Code.  
Accordingly, the department may not withhold any of the remaining information under 
section 552.101 of the Government Code on that basis. 
 
Section 552.101 of the Government Code also encompasses information made confidential 
by the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code, which 
governs release of medical records.  Section 159.002 of the MPA provides, in relevant part 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

 
(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by this chapter. 

 
(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in Sec-
tion 159.004 who is acting on the patient’s behalf, may not disclose the in-
formation except to the extent that disclosure is consistent with the author-
ized purposes for which the information was first obtained. 

 
Occ. Code § 159.002(a)-(c).  Information subject to the MPA includes both medical records 
and information obtained from those medical records.  See id. §§ 159.002, .004.  This office 
has concluded the protection afforded by section 159.002 extends only to records created 
by either a physician or someone under the supervision of a physician.  See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982).  We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or “[r]ecords of the identity, diag-
nosis, evaluation, or treatment of a patient by a physician that are created or maintained by 
a physician.”  Open Records Decision No. 546 (1990).  Upon review, we find a portion of 
the remaining information constitutes records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that were created or are maintained by a physician.  
Accordingly, the department must withhold the medical records we have indicated under 
section 552.101 of the Government Code in conjunction with the MPA.5 
 
Section 552.101 of the Government Code also encompasses section 411.153 of the Gov-
ernment Code, which provides as follows: 
 

(a) A DNA record stored in the DNA database is confidential and is not 
subject to disclosure under [the Act]. 

 
(b) A person commits an offense if the person knowingly discloses to an 
unauthorized recipient information in a DNA record or information related 
to a DNA analysis of a sample collected under this subchapter. 

 
(c) An offense under this section is a state jail felony. 

 
(d) A violation under this section constitutes official misconduct. 

 

                                                 
5 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this infor-
mation. 
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Gov’t Code § 411.153.  A “DNA record” means the results of a forensic DNA analysis 
performed by a DNA laboratory.  See id. § 411.141(6)-(7).  “Forensic analysis” is defined 
as “a medical, chemical, toxicologic, ballistic, or other expert examination or test per-
formed on physical evidence, including DNA evidence, for the purpose of determining the 
connection of the evidence to a criminal action.”  See Crim. Proc. Code art. 38.35(4); see 
also Gov’t Code § 411.141(10) (providing that “forensic analysis” has meaning assigned 
by article 38.35).  A “DNA database” means “one or more databases that contain forensic 
DNA records maintained by the director of [the Department of Public Safety (“DPS”)].”  
Gov’t Code § 411.141(5); see id. § 411.001(3). 
 
The director of DPS is required to establish certain procedures for DNA laboratories.  See 
id. §§ 411.142(h) (requiring director establish standards for DNA analysis), .144(a).  Sec-
tion 411.144 of the Government Code provides a DNA laboratory conducting a forensic 
DNA analysis under subchapter G of chapter 411 shall comply with subchapter G and the 
rules adopted under subchapter G.  See id. § 411.144(d); 37 T.A.C. §§ 28.81, .82 (describ-
ing minimum standards by which forensic DNA laboratory must abide); see also Gov’t 
Code § 411.147(b). 
 
Upon review, we find none of the remaining information consists of records relating to 
DNA analyses of samples collected under subchapter G of chapter 411 of the Government 
Code.  Therefore, the department may not withhold any of the remaining information under 
section 552.101 of the Government Code in conjunction with section 411.153 of the Gov-
ernment Code. 
 
Section 552.101 of the Government Code also encompasses information subject to chap-
ter 550 of the Transportation Code.  Section 550.065 applies only to a written report of an 
accident required under section 550.061, 550.062, or 601.004.  Transp. Code 
§ 550.065(a)(1).  Chapter 550 requires the creation of a written report when the accident 
resulted in injury to or the death of a person or damage to the property of any person to the 
apparent extent of $1,000 or more.  Id. §§ 550.061 (operator’s accident report), .062 (of-
ficer’s accident report).  An accident report is privileged and for the confidential use of the 
Texas Department of Transportation or a local governmental agency of Texas that has use 
for the information for accident prevention purposes.  Id. § 550.065(b).  However, a gov-
ernmental entity shall release an accident report in accordance with subsections (c) and (c-
1). Id. § 550.065(c), (c-1).  Section 550.065(c) provides a governmental entity shall release 
an accident report to a person or entity listed under this subsection.  Id. § 550.065(c). 
 
In this instance, the requestor has failed to demonstrate she is a person listed under section 
550.065(c).  Thus, the submitted accident report is confidential under section 550.065(b), 
and the department must withhold it under section 552.101 of the Government Code.  How-
ever, section 550.065(c-1) requires the department to create a redacted accident report that 
may be requested by any person.  Id. § 550.065(c-1).  The redacted accident report may 
not include the information listed in subsection (f)(2).  Id.  Therefore, the requestor has a 
right of access to the redacted accident report.  Although the department raises section 
552.101 of the Government Code in conjunction with common-law privacy, we note a 
specific statutory right of access prevails over the common-law.  See Collins v. Tex Mall, 
LP., 297 S.W.3d 409, 415 (Tex. App.— Fort Worth 2009, no pet.) (statutory provision 
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controls and preempts common law only when statute directly conflicts with common law 
principle); see also Center Point Energy Houston Elec. LLC v. Harris County Toll Rd. 
Auth., 436 F.3d 541, 544 (5th Cir. 2006) (common law controls only where there is no 
conflicting or controlling statutory law).  Thus, the department may not withhold any of 
the redacted accident report under section 552.101 on the basis of common-law privacy. 
 
The department asserts section 552.130 of the Government Code for motor vehicle record 
information.  Section 552.130 excepts from disclosure information relating to a motor ve-
hicle operator’s license, driver’s license, motor vehicle title, or registration issued by an 
agency of this state or another state or country.  See Gov’t Code § 552.130(a)(1)-(2).  We 
note a statutory right of access prevails over the Act’s general exceptions to disclosure.  
See, e.g., Open Records Decision Nos. 613 at 4 (1993) (exceptions in Act cannot impinge 
on statutory right of access to information), 451 (1986) (specific statutory right of access 
provisions overcome general exception to disclosure under the Act).  However, because 
section 552.130 has its own access provisions, we conclude section 552.130 is not a general 
exception under the Act.  Thus, we must address the conflict between the confidentiality 
provided under section 552.130 and the right of access provided under section 550.065(c-1) 
for the redacted accident report.  Where information falls within both a general and a spe-
cific provision of law, the specific provision prevails over the general.  See Horizon/CMS 
Healthcare Corp. v. Auld, 34 S.W.3d 887, 901 (Tex. 2000) (“more specific statute controls 
over the more general”); Cuellar v. State, 521 S.W.2d 211 (Tex. Crim. App. 1975) (under 
well-established rule of statutory construction, specific statutory provisions prevail over 
general ones); Open Records Decision Nos. 598 (1991), 583 (1990), 451.  Section 
550.065(c-1) specifically provides access only to accident reports of the type at issue, while 
section 552.130 generally excepts motor vehicle record information maintained in any con-
text.  Thus, we conclude the access to the accident report provided under section 
550.065(c-1) is more specific than the general confidentiality provided under section 
552.130.  Accordingly, the department may not withhold any of the redacted accident re-
port under section 552.130 of the Government Code.  Thus, the department must release 
the redacted accident report to the requestor pursuant to section 550.065(c-1) of the Trans-
portation Code. 
 
Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the publi-
cation of which would be highly objectionable to a reasonable person, and (2) not of legit-
imate concern to the public.  Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 
685 (Tex. 1976).  To demonstrate the applicability of common-law privacy, both prongs of 
this test must be satisfied.  Id. at 681-82.  Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation.  Id. at 
683.  Additionally, this office has concluded some kinds of medical information are gen-
erally highly intimate or embarrassing.  See Open Records Decision No. 455 (1987).  This 
office has also found personal financial information not relating to a financial transaction 
between an individual and a governmental body is generally highly intimate or embarrass-
ing.  See Open Records Decision Nos. 600 (1992) (employee’s designation of retirement 
beneficiary, choice of insurance carrier, election of optional coverages, direct deposit au-
thorization, forms allowing employee to allocate pretax compensation to group insurance, 
health care or dependent care), 523 (1989) (common-law privacy protects credit reports, 
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financial statements, and other personal financial information), 373 (1983) (sources of in-
come not related to financial transaction between individual and governmental body pro-
tected under common-law privacy).  The court of appeals has concluded public citizens’ 
dates of birth are protected by common-law privacy pursuant to section 552.101.  See Pax-
ton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin 
May 22, 2015, pet. denied) (mem. op.).  Upon review, we conclude some of the remaining 
information meets the standard articulated by the Texas Supreme Court in Industrial Foun-
dation.  Accordingly, the department must withhold all public citizens’ dates of birth and 
the information we have marked and indicated under section 552.101 of the Government 
Code in conjunction with common-law privacy.  However, we find no portion of the re-
maining information is highly intimate or embarrassing and of no legitimate public con-
cern, and the department may not withhold any of the remaining information under section 
552.101 of the Government Code on the basis of common-law privacy. 
 
As previously noted, section 552.130 of the Government Code provides information relat-
ing to a motor vehicle operator’s license, driver’s license, motor vehicle title or registration, 
or personal identification document issued by an agency of this state or another state or 
country is excepted from public release.  See Gov’t Code § 552.130.  Accordingly, the 
department must withhold the motor vehicle record information we have marked and indi-
cated under section 552.130 of the Government Code.  However, no portion of the remain-
ing information constitutes motor vehicle record information subject to section 552.130, 
and the department may not withhold any of the remaining information on this basis. 
 
Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other pro-
vision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential.”  Id. 
§ 552.136(b); see id. § 552.136(a) (defining “access device”).  This office has concluded 
insurance policy numbers constitute access device numbers for purposes of sec-
tion 552.136.  Accordingly, the department must withhold the insurance policy numbers 
we have marked under section 552.136 of the Government Code.  However, no portion of 
the remaining information constitutes access device numbers subject to section 552.136, 
and the department may not withhold any of the remaining information on this basis. 
 
Section 552.147 of the Government Code excepts from disclosure the social security num-
ber of a living person.  Id. § 552.147.  Upon review, we find the department may withhold 
all social security numbers in the remaining information under section 552.147 of the Gov-
ernment Code. 
 
In summary, pursuant to section 1701.661 of the Occupations Code, our ruling does not 
reach the body worn camera recordings we have indicated, and they need not be released.  
To the extent the department holds the submitted grand jury subpoena and information 
obtained pursuant to the grand jury subpoena solely as an agent of the grand jury, such 
information is in the grand jury’s constructive possession and is not subject to disclosure 
under the Act.  The department must withhold the medical records we have indicated under 
section 552.101 of the Government Code in conjunction with the MPA.  The department 
must withhold the submitted accident report under section 552.101 of the Government 
Code in conjunction with section 550.065(b) of the Transportation Code but must release 
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the redacted accident report to this requestor pursuant to section 550.065(c-1) of the Trans-
portation Code.  The department must withhold all public citizens’ dates of birth and the 
information we have marked and indicated under section 552.101 of the Government Code 
in conjunction with common-law privacy.  The department must withhold the motor vehi-
cle record information we have marked and indicated under section 552.130 of the Gov-
ernment Code.  The department must withhold the insurance policy numbers we have 
marked under section 552.136 of the Government Code.  The department may withhold all 
social security numbers in the remaining information under section 552.147 of the Gov-
ernment Code.  The department must release the remaining information. 
 
This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
 
This ruling triggers important deadlines regarding the rights and responsibilities of the gov-
ernmental body and of the requestor.  For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open 
Government Hotline, toll free, at (877) 673-6839.  Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 
 
Sincerely, 
 
Gerald Arismendez 
Assistant Attorney General 
Open Records Division 
 
GAA/mo 
 
Ref: ID# 840229 
 
Enc. Submitted documents 
 
c: Requestor 
 (w/o enclosures) 
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