ATTORNEY GENERAL OF TEXAS

August 11, 2020

Mr. Ryan Brooke
Assistant City Attorney
City of Lubbock

P.O. Box 2000
Lubbock, Texas 79457

OR2020-20053
Dear Mr. Brooke:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 838934 (Your File No. 2775).

The City of Lubbock (the “city”) received a request for ten categories of information
pertaining to the demolition of a particular structure. You claim the submitted information
is excepted from disclosure under sections 552.101, 552.107, and 552.137 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.! We have also received and considered
comments from the requestor. See Gov’t Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

Initially, we note the submitted information contains the agenda of a public meeting. The
agendas of a governmental body’s public meetings are specifically made public under
provisions of the Open Meetings Act, chapter 551 of the Government Code. See id.
88 551.041 (governmental body shall give written notice of date, hour, place, and subject
of each meeting), .043 (notice of meeting of governmental body must be posted in place
readily accessible to general public for at least 72 hours before scheduled time of meeting).
Although the city raises sections 552.101 and 552.107 of the Government Code for this

1 We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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information, the exceptions to disclosure found in the Act do not apply to information that
other statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3
(1989). Accordingly, the city must release the submitted agenda from the public meeting
pursuant to section 551.022 of the Government Code.

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(@) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body; [and]

(17) information that is also contained in a public court record].]

Gov’t Code § 552.022(a)(3), (17). The remaining information includes a contract relating
to the expenditure of public funds that is subject to section 552.022(a)(3) and a court-filed
document that is subject to section 552.022(a)(17). This information must be released
unless it is made confidential under the Act or other law. See id. § 552.022(a)(3), (17). You
seek to withhold this information under sections 552.101 and 552.107(1) of the
Government Code. However, section 552.107(1) is discretionary in nature and does not
make information confidential under the Act. See Open Records Decision Nos. 676 at
10-11 (2002) (attorney-client privilege under Gov’t Code 8§ 552.107(1) may be waived),
665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions). Therefore, the information at issue may not be withheld under
section 552.107(1) of the Government Code. However, the Texas Supreme Court has held
the Texas Rule of Evidence are “other law” within the meaning of section 552.022. See In
re City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Therefore, we will consider your
assertion of the attorney-client privilege under Texas Rule of Evidence 503 for the
information subject to section 552.022. Further, although we understand you seek to
withhold portions of the court-filed document under section 552.101 of the Government
Code in conjunction with common-law privacy, we note common-law privacy is not
applicable to information contained in public records. See Cox Broad. Corp. v. Cohn, 420
U.S. 469, 496 (1975) (action for invasion of privacy cannot be maintained where
information is in public domain); Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57 (Tex.
1992) (law cannot recall information once in public domain). Therefore, the court-filed
document we have marked may not be withheld under section 552.101 of the Government
Code in conjunction with common-law privacy. However, we will consider your argument
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under section 552.101 to withhold the information subject to section 552.022(a)(3).
Further, because section 552.136 of the Government Code makes information confidential
for purposes of section 552.022, we will consider the applicability of this exception to the
information subject to section 552.022(a)(3).2 We will also consider your arguments
against disclosure of the remaining information not subject to section 552.022.

Texas Rule of Evidence 503(b)(1) provides as follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the client’s
lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative;

(C) by the client, the client’s representative, the client’s lawyer, or
the lawyer’s representative to a lawyer representing another party in
a pending action or that lawyer’s representative, if the
communications concern a matter of common interest in the pending
action;

(D) between the client’s representatives or between the client and the
client’s representative; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVvID. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of
the rendition of professional legal services to the client or those reasonably necessary for
the transmission of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under rule
503, a governmental body must (1) show the document is a communication transmitted
between privileged parties or reveals a confidential communication; (2) identify the parties
involved in the communication; and (3) show the communication is confidential by
explaining it was not intended to be disclosed to third persons and it was made in
furtherance of the rendition of professional legal services to the client. Upon a
demonstration of all three factors, the information is privileged and confidential under rule
503, provided the client has not waived the privilege or the document does not fall within

2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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the purview of the exceptions to the privilege enumerated in rule 503(d). See Pittsburgh
Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993,
orig. proceeding).

You generally assert the information subject to section 552.022 includes confidential
communications between city attorneys and employees that were made for the purpose of
rendering professional legal advice. However, we note the court-filed document at issue
was sent to a non-privileged party. Further, we find you have failed to demonstrate the
contract at issue consists of a privileged attorney-client communication. Therefore, the city
may not withhold the information subject to section 552.022 under rule 503 of the Texas
Rules of Evidence.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.”
Gov’t Code 8§ 552.136(b); see id. 8 552.136(a) (defining “access device”). This office has
concluded insurance policy numbers constitute access device numbers for purposes of
section 552.136. See Open Records Decision No. 684 (2009). Accordingly, the city must
withhold the insurance policy numbers in the information subject to 552.022(a)(3) under
section 552.136 of the Government Code.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. See Gov’t Code § 552.107(1). The elements of the privilege
under section 552.107(1) are the same as those discussed above for rule 503. When
asserting the attorney-client privilege, a governmental body has the burden of providing the
necessary facts to demonstrate the elements of the privilege in order to withhold the
information at issue. ORD 676 at 6-7. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie, 922 S.W.2d at 923.

You state the remaining information that is not subject to section 552.022 contains
communications between city attorneys and employees in their capacity as clients. You
state these communications were made in order to provide legal services to the city. You
assert these communications have not been disclosed to non-privileged parties and have
remained confidential. We note you have not identified the information the city contends
is privileged under the attorney-client privilege. See Gov’t Code § 552.301(e)(2)
(governmental body must label information to indicate which exceptions apply).
Nevertheless, based upon your representations and our review, we find some of the
remaining information constitutes privileged attorney-client communications.
Accordingly, the city may generally withhold the information we have indicated under
section 552.107(1) of the Government Code.> We note, however, some of the otherwise
privileged e-mail strings include e-mails received from or sent to non-privileged parties.

3 As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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Furthermore, if the e-mails received from or sent to non-privileged parties are removed
from the otherwise privileged e-mail strings in which they appear and stand alone, they are
responsive to the request for information. Therefore, if these non-privileged e-mails, which
we have indicated, are maintained by the city separate and apart from the otherwise
privileged e-mail strings in which they appear, then the city may not withhold these
non-privileged e-mails under section 552.107(1). Further, we conclude the city has not
established the remaining information at issue consists of privileged attorney-client
communications. Therefore, the city may not withhold the remaining information under
section 552.107(1).

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” 1d. § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found personal financial information not relating to a financial transaction between an
individual and a governmental body is generally highly intimate or embarrassing. See Open
Records Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary,
choice of insurance carrier, election of optional coverages, direct deposit authorization,
forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 523 (1989) (common-law privacy protects credit reports, financial
statements, and other personal financial information), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body protected under
common-law privacy). Upon review, we conclude the information we have marked meets
the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. However, we find the
city has failed to demonstrate any of the remaining information is highly intimate or
embarrassing and not of legitimate concern to the public. Therefore, the city may not
withhold any of the remaining information under section 552.101 in conjunction with
common-law privacy.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Gov’t Code § 552.137(a)-(c).
We note section 552.137 does not apply to an institutional e-mail address, the general e-mail
address of a business, an e-mail address of a person who has a contractual relationship with
a governmental body, an e-mail address of a vendor who seeks to contract with a
governmental body, an e-mail address maintained by a governmental entity for one of its
officials or employees, or an e-mail address provided to a governmental body on a
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letterhead. Seeid. § 552.137(c). We also note the requestor has a right of access to his own
email address under section 552.137(b). See id. 8 552.137(b). In the event the
non-privileged e-mails are maintained separate and apart, these e-mails also contain an
e-mail address subject to section 552.137 of the Government Code. The e-mail address at
issue, which we have marked, is not a type specifically excluded by section 552.137(c) of
the Government Code. Accordingly, the city must withhold the e-mail address we have
marked under section 552.137 of the Government Code, unless the owner of the e-mail
address affirmatively consents to its disclosure. However, upon review, we find you have
failed to demonstrate the remaining e-mail addresses at issue are excepted under section
552.137. Accordingly, the city may not withhold any of the remaining information at issue
on this ground.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. Accordingly, the city must withhold the
motor vehicle record information we have marked under section 552.130 of the
Government Code.

In summary, the city must withhold the insurance policy numbers in the information subject
to 552.022(a)(3) under section 552.136 of the Government Code. The city may generally
withhold the information we have indicated under section 552.107(1) of the Government
Code; however, if the non-privileged e-mails we marked are maintained by the city separate
and apart from the otherwise privileged e-mail strings in which they appear, then the city
may not withhold these non-privileged e-mails under section 552.107(1) of the Government
Code. The city must withhold the information we have marked under section 552.101 of
the Government Code in conjunction with common-law privacy. If the e-mail we marked
exists separate and apart from the privileged e-mail string in which it appears, the city must
withhold the e-mail address we have marked under section 552.137 of the Government
Code, unless the owner of the e-mail address affirmatively consents to its disclosure. The
city must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code. The city must release the remaining
information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

4 We note the information being released contains an e-mail address to which the requestor has a right of
access under section 552.137(b) of the Government Code. See Gov’t Code § 552.137(b). However,
Open Records Decision No. 684 (2009) is a previous determination authorizing all governmental bodies to
withhold specific categories of information without the necessity of requesting an attorney general decision,
including e-mail addresses of members of the public under section 552.137 of the Government Code. Thus,
if the city receives another request for this same information from a person who does not have a right of access
to it, Open Records Decision No. 684 authorizes the board to redact the requestor’s e-mail address without
the necessity of requesting an attorney general decision.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Erin Groff

Assistant Attorney General
Open Records Division
EMG/be

Ref: I1D# 838934

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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