ATTORNEY GENERAL OF TEXAS

August 4, 2020

Ms. Lisandra Leal

Records Analyst

City Secretary Office

City of North Richland Hills

P.O. Box 821911

North Richland Hills, Texas 76182

OR2020-19413
Dear Ms. Leal:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 840556 (Ref. Nos. W003121-060120, W003122-060120, W003123-
060120, W003124-0601020, and W003125-060120).

The City of North Richland Hills (the “city”) received five requests from the same requestor
for the position, department, e-mail, salary, start year, and date of birth of employees in five
specified departments. You state you have released some information. You claim some of
the submitted information is excepted from disclosure under sections 552.101 and 552.102
of the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under section
552.101 of the Government Code. Section 552.101 encompasses the doctrine of common-
law privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.wW.2d
668, 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546,
549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court of appeals ruled the privacy
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test under section 552.102(a) is the same as the Industrial Foundation privacy test.
However, the Texas Supreme Court has expressly disagreed with Hubert’s interpretation
of section 552.102(a) and held the privacy standard under section 552.102(a) differs from
the Industrial Foundation test under section 552.101. See Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also
considered the applicability of section 552.102(a) and held it excepts from disclosure the
dates of birth of state employees in the payroll database of the Texas Comptroller of Public
Accounts. See id. at 348. Accordingly, we find the city must withhold the employees dates
of birth you marked under section 552.102(a) of the Government Code.*

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body,”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c).?2 Gov’t Code § 552.137(a)-(c). Section 552.137
does not apply to an institutional e-mail address, the general e-mail address of a business,
an e-mail address of a person who has a contractual relationship with a governmental body,
an e-mail address of a vendor who seeks to contract with a governmental body, an e-mail
address maintained by a governmental entity for one of its officials or employees, or an
e-mail address provided to a governmental body on a letterhead. See id. § 552.137(c).
Additionally, section 552.137 does not apply to the private e-mail addresses of government
officials or employees who use their private e-mail addresses to conduct official
government business. See Austin Bulldog v. Leffingwell, 490 S.W.3d 240 (Tex. App.—
Austin 2016, no pet.) (holding personal e-mail addresses of government officials used to
conduct official government business are not e-mail addresses of “members of the public”
for purposes of Gov’t Code § 552.137(a)). However, we are unable to determine whether
the personal e-mail addresses are used by the government employees to conduct official
government business. Thus, we rule conditionally. To the extent the e-mail addresses
within the remaining information are used by government employees to conduct official
government business, or to the extent subsection (c) applies, this information is not subject
to section 552.137 and may not be withheld on that basis. However, to the extent the e-mail
addresses within the remaining information are not used by the government employees to
conduct official government business and subsection (c) does not apply, this information is
subject to section 552.137 and must be withheld under section 552.137, unless the owners
of the e-mail addresses affirmatively consent to their release.

In summary, the city must withhold the employees dates of birth you marked under section
552.102(a) of the Government Code. To the extent the e-mail addresses within the
remaining information are not used by the government employees to conduct official
government business and subsection (c) does not apply, this information is subject to
section 552.137 and must be withheld under section 552.137, unless the owners of the

L As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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e-mail addresses affirmatively consent to their release. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Thana Hussaini

Assistant Attorney General
Open Records Division
TSH/jm

Ref:  1D# 840556

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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