ATTORNEY GENERAL OF TEXAS

July 29, 2020

Mr. Tillman S. Roots

Assistant Criminal District Attorney
Comal County

150 North Seguin Avenue, Suite 307
New Braunfels, Texas 78130-5161

OR2020-18883
Dear Mr. Roots:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 837785 (ORR 200R-067).

The Comal County Sheriff’s Office (the “sheriff’s office”) received a request for
information pertaining to demotions, complains, and disciplinary records for a named
officer. You state the sheriff’s office does not have information pertaining to a portion of
the request.! You claim the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.117, 552.130, and 552.147 of the Government Code.? We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. Access
to medical records is governed by the Medical Practice Act (the “MPA”). Occ. Code
88 151.001-168.202. Section 159.002 of the MPA provides:

1 We note the Act does not require a governmental body to disclose information that did not exist at the time
the governmental body received the request for information. Econ. Opportunities Dev. Corp. v. Bustamante,
562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Attorney General Opinion H-90 (1973);
Open Records Decision Nos. 452 at 2-3 (1986), 342 at 3 (1982), 87 (1975); see also Open Records Decision
Nos. 572 at 1 (1990), 555 at 1-2 (1990), 416 at 5 (1984).

2 Although you raise section 552.1175 of the Government Code, we note section 552.117 of the Government

Code is the proper exception to raise for information the sheriff’s office holds in an employment capacity
rather than a law enforcement capacity.
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(@) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id. 8§ 159.002, .004. The
information we have marked consists of medical records subject to the MPA. The sheriff’s
office must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 159.002 of the Occupations Code. We note
some of the remaining information at issue consists of a report of the result of a drug test.
Section 159.001 of the MPA defines “patient” as “a person who, to receive medical care,
consults with or is seen by a physician.” Occ. Code § 159.001(3). Because the individual
at issue did not receive medical care in the administration of the drug test, he is not a patient
for purposes of section 159.002. Furthermore, none of the remaining information
constitutes a record of the identity, diagnosis, evaluation, or treatment of a patient by a
physician that was created or is maintained by a physician. Accordingly, the sheriff’s office
may not withhold any of the remaining information under section 552.101 in conjunction
with the MPA.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which governs the public availability of mental health records and
provides:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. §611.001 (defining “patient” and
“professional”). Upon review, we find none of the remaining information consists of
communications between a patient and a professional or records of the identity, diagnosis,
evaluation, or treatment of a patient that are created or maintained by a professional.
Accordingly, the sheriff’s office may not withhold any of the remaining information under
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section 552.101 of the Government Code on the basis of section 611.002 of the Health and
Safety Code.

Section 552.101 of the Government Code also encompasses information subject to
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report
of an accident required under section 550.061, 550.062, or 601.004. Transp. Code
8 550.065(a)(1). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
apparent extent of $1,000 or more. Id. 88 550.061 (operator’s accident report), .062
(officer’s accident report). An accident report is privileged and for the confidential use of
the Texas Department of Transportation or a local governmental agency of Texas that has
use for the information for accident prevention purposes. Id. § 550.065(b). However, a
governmental entity shall release an accident report in accordance with subsections (c) and
(c-1). Id. § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall
release an accident report to a person or entity listed under this subsection. Id. § 550.065(c).
In this instance, the requestor is not a person listed under section 550.065(c). Thus, the
submitted accident reports are confidential under section 550.065(b), and the sheriff’s
office must withhold them under section 552.101 of the Government Code.

We note the submitted information includes information that is excepted from disclosure
under section 552.102(a) of the Government Code.! Section 552.102(a) excepts from
disclosure “information in a personnel file, the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a). The Texas
Supreme Court held section 552.102(a) excepts from disclosure the dates of birth of state
employees in the payroll database of the Texas Comptroller of Public Accounts. Tex.
Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336, 348 (Tex. 2010).
Upon review, we find the sheriff’s office must withhold the employee’s date of birth we
have marked under section 552.102(a) of the Government Code.?

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. 1d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The third court of appeals has concluded public citizens’ dates of
birth are protected by common-law privacy pursuant to section 552.101. See Paxton v. City
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22,
2015, pet. denied) (mem. op.). This office has also found that personal financial
information not relating to the financial transaction between an individual and a
governmental body is excepted from disclosure under common-law privacy. See Open

! The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body. See
Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).

3 As our ruling on this information is dispositive, we need not address your argument against its disclosure.
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Records Decision No. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs, among others, protected
under common-law privacy). However, information pertaining to the work conduct and job
performance of public employees is subject to a legitimate public interest and therefore
generally not protected from disclosure under common-law privacy. See Open Records
Decision Nos. 444 at 5-6 (1986) (public has interest in public employee’s qualifications and
performance and the circumstances of public employee’s resignation or termination), 423
at 2 (1984).

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the sheriff’s office must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. The sheriff’s office has failed to demonstrate,
however, the remaining information is highly intimate or embarrassing and not of legitimate
public interest. Therefore, the sheriff’s office may not withhold any portion of the
remaining information under section 552.101 in conjunction with common-law privacy.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must explain how and
why the release of the requested information would interfere with law enforcement. See
Gov’t Code 8§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (governmental body failed to indicate why investigative procedures and techniques
requested were any different from those commonly known).

You assert release of some of the remaining information would “disclose undercover
activity.” You seek to withhold certain job title positions and claim release of this
information would “disclose undercover activity.” Upon review, we find you have not
demonstrated any of the remaining information at issue would interfere with law
enforcement or crime prevention. Accordingly, the sheriff’s office may not withhold any
of the remaining information under section 552.108(b)(1) of the Government Code.
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Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, social security number, emergency contact information, and
family member information of a peace officer, as defined by article 2.12 of the Code of
Criminal Procedure. See Gov’t Code § 552.117(a)(2); Open Records Decision No. 622
(1994). Accordingly, the sheriff’s office must withhold the information we have marked
under section 552.117(a)(2) of the Government Code.*

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license or driver’s license or a motor vehicle title or
registration issued by a Texas agency, or an agency of another state or country. See Gov’t
Code §552.130(a)(1)-(2). Upon review, we find the sheriff’s office must withhold the
motor vehicle record information we have marked under section 552.130 of the
Government Code.

Section 552.136 of the Government Code states “[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136;
see also id. 8 552.136(a) (defining “access device”). This office has determined an
insurance policy number is an access device for the purposes of section 552.136.
Accordingly, we find the sheriff’s office must withhold the insurance policy number we
have marked under section 552.136 of the Government Code.

We note some of the remaining information consists of personal e-mail addresses subject
to section 552.137 of the Government Code. Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body,” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See id.
§ 552.137(a)-(c). The e-mail address at issue is not a type specifically excluded by section
552.137(c). Accordingly, the sheriff’s office must withhold the e-mail address we have
marked under section 552.137 of the Government Code, unless the owner of the e-mail
address affirmatively consents to its disclosure.

In summary, the sheriff’s office must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 159.002 of the
Occupations Code. The sheriff’s office must withhold the submitted accident reports under
section 552.101 of the Government Code in conjunction with section 550.065(b) of the
Transportation Code. The sheriff’s office must withhold the employee’s date of birth we
have marked under section 552.102(a) of the Government Code. The sheriff’s office must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. The sheriff’s office must withhold the
information we have marked under section 552.117(a)(2) of the Government Code. The
sheriff’s office must withhold the motor vehicle record information we have marked under
section 552.130 of the Government Code. The sheriff’s office must withhold the insurance

4 As our ruling on this information is dispositive, we need not address your remaining argument against its
disclosure.
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policy number we have marked under section 552.136 of the Government Code. The
sheriff’s office must withhold the e-mail address we have marked under section 552.137 of
the Government Code, unless the owner of the e-mail address affirmatively consents to its
disclosure. The sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Jennifer Copeland
Assistant Attorney General
Open Records Division
JC/jxd

Ref: I1D# 837785

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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