ATTORNEY GENERAL OF TEXAS

May 22, 2020

Mr. Laurence E. Boyd

City Attorney

City of Danbury

P.O. Box 269

Angleton, Texas 77516-0269

OR2020-14424
Dear Mr. Boyd:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 829925.

The City of Danbury (the “city”) received five requests from the same requestor for three
categories of information.! You state the city will release some of the requested
information. You claim some of the submitted information is not subject to the Act. You
also claim portions of the submitted information are excepted from disclosure under
sections 552.101 and 552.137 of the Government Code. We have considered the submitted
arguments and reviewed the submitted information

Initially, we address your assertion that some of the submitted information is not subject to
the Act. The Act applies only to “public information,” which is defined in
section 552.002(a) of the Government Code. Gov’t Code 88§552.002, .021.
Section 552.002(a) provides:

! The city states it sought and received clarification of the information requested in the first and second
requests. See Gov’t Code § 552.222(b) (governmental body may communicate with requestor for purposes
of clarifying or narrowing request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010)
(holding that when governmental entity, acting in good faith, requests clarification or narrowing of unclear or
overbroad request for public information, ten-day period to request attorney general ruling is measured from
date request is clarified or narrowed).
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(@) In this chapter, “public information” means information that is written,
produced, collected, assembled, or maintained under a law or ordinance or
in connection with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining
the information; or

(3) by an individual officer or employee of a governmental body in the
officer’s or employee’s official capacity and the information pertains to
official business of the governmental body.

Id. § 552.002(a). Information is “in connection with the transaction of official business” if
the information is created by, transmitted to, received by, or maintained by a person or
entity performing official business or a government function on behalf of a governmental
body and the information pertains to official business of the governmental body. See id.
§ 552.002(a-1). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and thus is subject to the Act. Id. 8 552.002(a)(1);
see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). You assert the
information at issue consists of a recording that was not made in connection with the
transaction of official business of the city. We note, however, the information at issue is
maintained by the city and pertains to a personnel matter concerning the city. Accordingly,
we find the information at issue is maintained by the city in connection with the transaction
of official business. Consequently, the information at issue is public information under
section 552.002 that must be released unless it falls within an exception to public
disclosure. See Gov’t Code 8§ 552.006, .021, .301, .302.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
8 552.101. This section encompasses information protected by other statutes, such as
section 551.104 of the Government Code, which provides, in part, “[t]he certified agenda
or tape of a closed meeting is available for public inspection and copying only under a court
order issued under Subsection (b)(3).” Id. § 551.104(c). Thus, such information cannot be
released to a member of the public in response to an open records request. See Attorney
General Opinion JM-995 at 5-6 (1988) (public disclosure of certified agenda of closed
meeting may be accomplished only under procedures provided in Open Meetings Act).
Section 551.146 of the Open Meetings Act makes it a criminal offense to disclose a certified
agenda or tape recording of a lawfully closed meeting to a member of the public. See Gov’t
Code 8§ 551.146(a)-(b); see also Open Records Decision No. 495 at 4 (1988). We note a
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portion of the submitted information consists of an audio recording of a closed executive
session of the city’s city council meeting. Therefore, the city must withhold the portions
of the submitted audio recording from the city’s closed executive session of the city council
meeting under section 552.101 of the Government Code in conjunction with
section 551.104 of the Government Code.?

We note some of the remaining information may be subject to section 552.117 of the
Government Code.® Section 552.117(a)(1) of the Government Code excepts from
disclosure the home address and telephone number, emergency contact information, social
security number, and family member information of a current or former employee or
official of a governmental body who requests this information be kept confidential under
section 552.024 of the Government Code. See Gov’t Code § 552.117(a)(1). Whether a
particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee or official who made
a request for confidentiality under section 552.024 prior to the date of the governmental
body’s receipt of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee or official who did not
timely request under section 552.024 the information be kept confidential. Therefore, to
the extent the individual whose information is at issue timely requested confidentiality
under section 552.024 of the Government Code, the city must withhold the information we
have marked under section 552.117(a)(1) of the Government Code; however, the marked
cellular telephone number may be withheld only if a governmental body does not pay for
the cellular telephone service. Conversely, to the extent the individual at issue did not
timely request confidentiality under section 552.024, the city may not withhold the marked
information under section 552.117(a)(1).

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 is not applicable to an institutional e-mail address, an
Internet website address, an e-mail address that a governmental entity maintains for one of
its officials or employees, or a personal e-mail address belonging to a city employee or
official used to conduct official government business. See Austin Bulldog v. Leffingwell,
490 S.W.3d 240 (Tex. App.—Austin 2016, no pet.) (holding personal e-mail addresses of
government officials used to conduct official government business are not e-mail addresses
of “members of the public” for purposes of section 552.137(a)). Because we are unable to
discern whether the e-mail address at issue belongs to a city employee or official or falls
within the scope of section 552.137(c), we must rule conditionally. To the extent the e-mail

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

3 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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address at issue belongs to a member of the public, the city must withhold the e-mail
address, which you have marked, under section 552.137 of the Government Code, unless
the individual to whom the e-mail address belongs affirmatively consents to its release. See
id. 8552.137(b). However, to the extent the e-mail address at issue is excluded by
subsection 552.137(c) or belongs to a city employee or official, the e-mail address may not
be withheld under section 552.137 of the Government Code.

In summary, the city must withhold the portions of the submitted audio recording from the
city’s closed executive session of the city council meeting under section 552.101 of the
Government Code in conjunction with section 551.104 of the Government Code. To the
extent the individual whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the city must withhold the information we have
marked under section 552.117(a)(1) of the Government Code; however, the marked cellular
telephone number may be withheld only if a governmental body does not pay for the
cellular telephone service. To the extent the e-mail address at issue belongs to a member
of the public, the city must withhold the e-mail address you have marked under
section 552.137 of the Government Code, unless the individual to whom the e-mail address
belongs affirmatively consents to its release. The city must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Alexandra C. Burks
Attorney

Open Records Division
ACB/gw

Ref: ID# 829925

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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