ATTORNEY GENERAL OF TEXAS

May 15, 2020

Ms. Julie P. Dosher

Counsel for the City of Farmers Branch
Nichols, Jackson, Dillard, Hager & Smith
500 North Akard, Suite 1800

Dallas, Texas 75201

OR2020-13745
Dear Ms. Dosher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 830171 (ORR# 114338).

The Farmers Branch Police Department (the “department”), which you represent, received
a request for information related to a specified arrest of a named individual. The department
states it is withholding social security numbers pursuant to section 552.147(b) of the
Government Code.! The department argues the submitted video recordings were not
properly requested under chapter 1701 of the Occupations Code. The department also
claims some of the submitted information is excepted from disclosure under sections
552.101 and 552.130 of the Government Code. We have considered the submitted
arguments and reviewed the submitted representative sample of information.? We have
also received and considered comments from the requestor. See Gov’t Code § 552.304
(interested party may submit comments stating why information should or should not be
released).

Initially, the department states it does not maintain any responsive dash camera video
recordings. The Act does not require a governmental body that receives a request for

! Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s
social security number from public release without the necessity of requesting a decision from this office. See
Gov’t Code § 552.147(b).

2 We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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information to create information that did not exist when the request was received. See
Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San
Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 563 at 8 (1990),
555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983). However, the requestor contends the
department does, in fact, maintain the video recordings at issue, and argues the department
must release them. Whether the department maintains any such responsive information is
a question of fact. This office is unable to resolve disputes of fact in the open records ruling
process. See Open Records Decision Nos. 592 at 2 (1991), 552 at 4 (1990), 435 at 4 (1986).
Accordingly, where an issue cannot be resolved as a matter of law, we must rely upon the
facts alleged to us by the governmental body requesting our opinion, or upon those facts
that are discernible from the documents submitted for our inspection. See ORD 552 at 4.
Thus, based on the department’s representations, we understand the department does not
maintain the dash camera video recordings at issue, and the department cannot release them.

Next, we note police officers’ body worn camera recordings are subject to chapter 1701 of
the Occupations Code. Chapter 1701 provides the procedures a requestor must follow when
seeking a body worn camera recording. Section 1701.661 provides, in relevant part, the
following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code §1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a). As the body worn camera recordings at issue were
not properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does
not reach this information and it need not be released. However, pursuant to section
1701.661(b), a “failure to provide all the information required by [s]ubsection (a) to be part
of a request for recorded information does not preclude the requestor from making a future
request for the same recorded information.” Id. § 1701.661(b).

Next, the requestor informs us the city has already released some of the submitted
information to the requestor as a member of the public. The Act does not permit the
selective disclosure of information. Section 552.007 of the Government Code provides if
a governmental body voluntarily releases information to any member of the public, the
governmental body may not withhold such information from further disclosure, unless its
public release is expressly prohibited by law or the information is confidential by law. See
id. 8 552.007; Open Records Decision No. 518 at 3 (1989); see also Open Records Decision
No. 400 (1983) (governmental body may waive right to claim permissive exceptions to
disclosure under the Act, but it may not disclose information made confidential by law). In



Ms. Julie P. Dosher - Page 3

this instance, the city seeks to withhold the information at issue under sections 552.101 and
552.130 of the Government Code. Because these exceptions make information confidential
under the Act, we will consider the applicability of these exceptions to the submitted
information.

Next, we note the remaining information includes court-filed documents, which we marked.
Section 552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record[,]” unless the information is
expressly made confidential under the Act or other law. Gov’t Code § 552.022(a)(17). The
department seeks to withhold some of the information at issue under section 552.101 of the
Government Code in conjunction with common-law privacy. We note common-law
privacy is not applicable to information contained in public court records. See Austin
Chronicle Corp. v. City of Austin, No. 03-08-00596-CV, 2009 WL 483232 (Tex. App.—
Austin Feb. 24, 2009, no pet.) (mem. op., not designated for publication); see also Cox
Broadcasting Corp. v. Cohn, 420 U.S. 496 (1975) (action for invasion of privacy cannot be
maintained where information is in public domain); Star-Telegram v. Walker, 834 S.wW.2d
54 (Tex. 1992) (law cannot recall information once in public domain). Therefore, the
department may not withhold information contained in the marked court-filed documents
under section 552.101 of the Government Code in conjunction with common-law privacy.
However, because section552.130 of the Government Code makes information
confidential for purposes of section 552.022, we will address its applicability to the court-
filed documents subject to section 552.022(a)(17). Further, we will address the
department’s arguments against disclosure of the remaining information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by chapter 411 of
the Government Code, which makes confidential criminal history record information
(“CHRI”) generated by the National Crime Information Center or by the Texas Crime
Information Center. See id. §411.083(a). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual laws with respect to the CHRI it generates. See id. Section
411.083 of the Government Code deems confidential CHRI that the Department of Public
Safety (“DPS”) maintains, except that DPS may disseminate this information as provided
in chapter 411, subchapter F, or subchapter E-1 of the Government Code. See Gov’t Code
§411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. 88 411.090-.127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 in
conjunction with chapter 411, subchapter F, of the Government Code. We note CHRI does
not include driving record information. See id. § 411.082(2)(B). Upon review, we find
some of the remaining information, which we marked, consists of CHRI that is confidential
under section 411.083. We also find the marked Federal Bureau of Investigation (“FBI”)
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number consists of CHRI that is confidential under chapter 411 and federal law. Thus, the
department must withhold the information we marked and the marked FBI number under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. 1d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). The Third Court of Appeals has concluded public citizens’ dates of birth
are protected by common-law privacy pursuant to section 552.101. See Paxton v. City of
Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015,
pet. denied) (mem. op.). Upon review, we find some of the remaining information, which
we marked, satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Therefore, the department must withhold the information we marked under
section 552.101 of the Government Code in conjunction with common-law privacy. With
the exception of information contained in the marked court-filed documents subject to
section 552.022(a)(17) of the Government Code, the department must also withhold all
public citizens’ dates of birth under section 552.101 of the Government Code in conjunction
with common-law privacy. However, we find the department has not demonstrated any of
the remaining information at issue is highly intimate or embarrassing and not of legitimate
public concern. Thus, the department may not withhold any portion of the remaining
information under section 552.101 in conjunction with common-law privacy.

Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle operator’s license, driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or
country is excepted from public release. See Gov’t Code § 552.130. Accordingly, the
department must withhold the motor vehicle record information it marked and the
additional information we marked under section 552.130 of the Government Code.

The department also asserts the submitted audio recording contains motor vehicle record
information that is excepted from disclosure under section 552.130. Upon review, we agree
the audio recording contains confidential motor vehicle record information, which we
noted. The department contends it does not possess the technological capability to redact
information from audio files. However, because the department had the ability to copy the
submitted audio recording in order to submit it for our review, we believe the department
has the capability to produce a copy of only the non-confidential portions of the audio
recording. Therefore, the department must withhold the information we noted under section
552.130, but may not withhold any portion of the remainder of the audio recording under
section 552.130 of the Government Code.
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In summary, the submitted body worn camera recordings were not properly requested
pursuant to chapter 1701 of the Occupations Code and they need not be released. The
department must withhold the information we marked and the marked FBI number under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law. The department must withhold the information we
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. With the exception of information contained in the marked court-filed documents
subject to section 552.022(a)(17) of the Government Code, the department must also
withhold all public citizens’ dates of birth under section 552.101 of the Government Code
in conjunction with common-law privacy. The department must withhold the motor vehicle
record information it marked, the additional information we marked, and the information
we noted within the submitted audio recording, under section 552.130 of the Government
Code. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/mo

Ref: ID# 830171

Enc. Submitted documents

c: Requestor
(w/o enclosures)
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