KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 11, 2020

Mr. James Kopp
Assistant City Attorney
City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283

OR2020-13284
Dear Mr. James Kopp:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 831106 (ORR# W182236).

The City of San Antonio (the “city”) received a request for information pertaining to a
specified incident. The city claims the submitted information is excepted from disclosure
under section 552.108 of the Government Code. We have considered the exception the city
claims and reviewed the submitted representative sample of information. '

Initially, we note the submitted information includes a body worn camera recording. Body
worn cameras are subject to chapter 1701 of the Occupations Code. Chapter 1701 provides
the procedures a requestor must follow when seeking a body worn camera recording.
Section 1701.661 provides, in relevant part, the following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;

(2) the specific location where the recording occurred; and

"We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a). As the body worn camera recording at issue was
not properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does
not reach this information and it need not be released. However, pursuant to
section 1701.661(b), a “failure to provide all the information required by [s]ubsection (a)
to be part of a request for recorded information does not preclude the requestor from making
a future request for the same recorded information.” Id. § 1701.661(b).

Next, we note some of the remaining information consists of grand jury subpoenas and
information obtained pursuant to grand jury subpoenas. The Act applies only to
information that is “written, produced, collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business . . . by a governmental
body[.]” Gov’t Code § 552.002(a)(1). The judiciary is expressly excluded from the
requirements of the Act. /d. § 552.003(1)(B). This office has determined for purposes of
the Act, a grand jury is a part of the judiciary and therefore not subject to the Act. See Open
Records Decision No. 411 (1984). Further, records kept by a governmental body that is
acting as an agent for a grand jury are considered records in the constructive possession of
the grand jury, and are also not subject to the Act. See Open Records Decisions Nos. 513
(1988), 411, 398 (1983). Thus, to the extent the city holds the information at issue as an
agent of the grand jury, such information consists of records of the judiciary that are not
subject to disclosure under the Act and the city is not required to release that information
in response to the instant request. To the extent the city does not hold the information at
issue as an agent of the grand jury, we will address the city’s argument against its disclosure.

Next, we address the requestor’s contention the city previously released portions of the
requested information to the public. The Act does not permit the selective disclosure of
information. See Gov’t Code §§ 552.007(b), .021; Open Records Decision No. 463 at 1-2
(1987). If information has been voluntarily released to any member of the public, then that
exact same information may not subsequently be withheld from another member of the
public, unless public disclosure of the information is expressly prohibited by law or the
information is confidential under law. See Gov’t Code § 552.007(a); Open Records
Decision Nos. 518 at 3 (1989), 490 at 2 (1988); see also Open Records Decision No. 400
(1983) (governmental body may waive right to claim permissive exceptions to disclosure
under the Act, but it may not disclose information made confidential by law). Accordingly,
pursuant to section 552.007, the city may not now withhold any information that was
previously released, unless its release is expressly prohibited by law or the information is
confidential by law. You claim section 552.108 of the Government Code for the submitted
information. We note section 552.108 is discretionary in nature, and does not make
information confidential under the Act. See Open Records Decision Nos. 564 (1990)
(statutory predecessor to section 552.105 subject to waiver); see also Open Records
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999)
(waiver of discretionary exceptions). Thus, to the extent any portion of the remaining
information was previously released, the city may not now withhold it under section
552.108 of the Government Code. In that event, the city must release such information.



Mr. James Kopp - Page 3

However, to the extent the submitted information has not been previously released, we will
address your argument against disclosure under section 552.108 of the Government Code.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should
apply to information requested). The city states the remaining information pertains to a
closed case that did not result. in conviction or deferred adjudication. Based on this
representation, we agree section 552.108(a)(2) is applicable to the remaining information.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of the basic information, the city may withhold the
remaining information under section 552.108(a)(2) of the Government Code.

In summary, to the extent any portion of the submitted information was previously released,
the city must release it. To the extent the city holds any portion of the submitted information
as an agent of the grand jury, the city is not required to release that information in response
to the instant request. The submitted body worn camera recording was not properly
requested pursuant to chapter 1701 of the Occupations Code and need not be released. With
the exception of the basic information, the city may withhold the remaining information
under section 552.108(a)(2) of the Government Code.

This letter ruling is limited to the particular information at issue inthis request and limited
- to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps:/www.lexasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Jesse Harvey
Assistant Attorney General
Open Records Division
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Ref: ID# 831106
Enc. Submitted documents

c: Requestor
(w/o enclosures)



