KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 6, 2020

Ms. Karen Strand

Senior Assistant City Attorney
City of Mesquite

P.O. Box 850137

Mesquite, Texas 75185-0137

OR2020-12907

Dear Ms. Strand:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 826577.

The City of Mesquite (the “city”) received a request for information pertaining to the arrest
and subsequent death of a named individual.! You state the city will redact information
under section 552.136(b) of the Government Code.?> You also state the city will redact the
telephone numbers and addresses of 9-1-1 callers, Federal Bureau of Investigation (“FBI”)
numbers, and dates of birth pursuant to Open Records Letter Nos. 2011-15075 (2011),
2011-15761 (2011), 2012-07334 (2012), and 2015-24970 (2015).> You claim the

1 You state the city sent the requestor a cost estimate of charges pursuant to section 552.2615 of the
Government Code, and the requestor accepted the cost estimate. See Gov’t Code § 552.2615. The estimate
of charges required the requestor to provide a deposit for payment of anticipated costs under section 552.263
of the Government Code. See id. § 552.263(a). You also inform us the city received the required payment
on February 18, 2020. See id. § 552.263(e) (if governmental body requires deposit or bond for anticipated
costs pursuant to section 552.263, request for information is considered to have been received on date
governmental body receives bond or deposit).

2 Section 552.136 of the Government Code permits a governmental body to withhold the information
described in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.136(e). See id. § 552.136(d), (e).

> Open Records Letter Nos. 2011-15075 and 2011-15761 are previous determinations issued to the city

authorizing it to withhold the telephone numbers and addresses of 9-1-1 callers under section 552.101 of the
Government Code in conjunction with section 772.118 of the Health and Safety Code without requesting a
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submitted information is excepted from disclosure under sections 552.101, 552.103,
552.1175, 552.130, 552.137, and 552.147 of the Government Code.* We have considered
the exceptions you claim and reviewed the submitted information.

Initially, we note the submitted information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661 provides, in relevant part, the following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a) for portions of the submitted body worn camera
recordings. As the information at issue, which we indicated, was not properly requested
pursuant to chapter 1701 of the Occupations Code,. our ruling does not reach this
information and it need not be released.”> However, pursuant to section 1701.661(b), a
“failure to provide all the information required by [s]ubsection (a) to be part of a request
for recorded information does not preclude the requestor from making a future request for
the same recorded information.” Id. § 1701.661(b).

Next, we note the remaining information includes a custodial death report. Article 49.18(b)
of the Code of Criminal Procedure provides that with the exception of any portion of the
custodial death report the Office of the Attorney General (“OAG”) determines is privileged,
the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b). The format of
the report was revised in May 2006 and now consists of four pages and an attached
summary of how the death occurred. The OAG has determined the four-page report and
summary must be released to the public but any other documents submitted with the revised
report are confidential under article 49.18(b). Although you claim the submitted custodial

decision from this office. Open Records Letter No. 2012-07334 is a previous determination issued to the city
authorizing it to withhold FBI numbers under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code. Open Records Letter No. 2015-24970 is a previous determination
issued to the city authorizing it to withhold the dates of birth of public citizens under section 552.101 of the
Government Code in conjunction with common-law privacy without requesting a decision from this office.

4 Although the city raises section 552.117 of the Government Code, we note section 552.1175 is the correct
exception to raise for information the city does not hold in its capacity as employer.

5 As we are able to make this determination, we need not address your argument against disclosure of this
information.
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death report is excepted from disclosure under section 552.103 of the Government Code,
the exceptions to disclosure found in the Act do not generally apply to information that
other statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3
(1989). Accordingly, the city must release the submitted custodial death report pursuant to
article 49.18(b) of the Code of Criminal Procedure.

Next, we note the remaining information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [TThe following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108 [.]

Gov’t Code § 552.022(a)(1). The information at issue consists of a completed investigation
subject to section 552.022(a)(1). The city must release the completed investigation
pursuant to section 552.022(a)(1) unless it is excepted from disclosure under
section 552.108 of the Government Code or expressly made confidential under the Act or
other law. See id. Although you raise section 552.103 of the Government Code for the
information at issue, this section is a discretionary exception to disclosure and does not
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Therefore, none of the information at issue may be withheld under section 552.103.
However, you raise sections 552.101, 552.1175, 552.130, and 552.137 for this information,
which make information confidential under the Act.5 Accordingly, we will consider the
applicability of these exceptions to the remaining information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses chapter 411 of the Government Code,
which makes confidential criminal history record information (“CHRI”) generated by the
National Crime Information Center or by the Texas Crime Information Center. See id.
§ 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,

¢ Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s
social security number from public release without the necessity of requesting a decision from this office. See
Gov’t Code § 552.147(b). We note, however, section 552.147 applies to only the social security number of
a living individual and does not apply to the social security number of a deceased individual. /d.
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except that DPS may disseminate this information as provided in chapter 411, subchapter
E-1 or subchapter F of the Government Code. See Gov’t Code § 411.083. Sections
411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; however,
a criminal justice agency may not release CHRI except to another criminal justice agency
for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 in conjunction with chapter
411, subchapter E-1 or subchapter F of the Government Code. Upon review, we find some
of the remaining information consists of CHRI that is confidential under section 411.083.
Accordingly, the city must withhold the information you indicated, and the additional
information we marked, under section 552.101 of the Government Code in conjunction
with section 411.083 of the Government Code.”

Section 552.101 of the Government Code also encompasses information protected by other
statutes such as section 11 of article 49.25 of the Code of Criminal Procedure, which
provides as follows:

(a) The medical examiner shall keep full and complete records properly
indexed, giving the name if known of every person whose death is
investigated, the place where the body was found, the date, the cause and
manner of death, and shall issue a death certificate. . . . The records may not
be withheld, subject to a discretionary exception under [the Act], except that
a photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with [the Act], but is subject to
disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Crim. Proc. Code art. 49.25, § 11(a). Upon review, we find some of the information at
issue consists of photographs of a body taken during an autopsy. You do not indicate either
of the statutory exceptions to confidentiality is applicable in this instance. Accordingly, we
find the city must withhold the submitted autopsy photographs under section 552.101 of
the Government Code in conjunction with section 11 of article 49.25 of the Code of
Criminal Procedure.®

7 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

8 As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses section 411.153(a) of the
Government Code, which provides “[a] DNA record stored in the DNA database is
confidential and is not subject to disclosure under the [Act].” Gov’t Code § 411.153(a). A
“DNA record” means the results of a forensic DNA analysis performed by a DNA
laboratory. See id § 411.141(6)-(7). “Forensic analysis” is defined as “a medical,
chemical, toxicologic, ballistic, or other expert examination or test performed on physical
evidence, including DNA evidence, for the purpose of determining the connection of the
evidence to a criminal action.” Crim. Proc. Code art. 38.35(4); see also Gov’t Code
§ 411.141(10) (“forensic analysis” has meaning assigned by article 38.35). A “DNA
database” means “one or more databases that contain forensic DNA records maintained by
the director of [DPS].” Gov’t Code § 411.141(5); see id. § 411.001(3). The director of
DPS is required to establish certain procedures for DNA laboratories. See id. §§ 411.142(h)
(requiring director establish standards for DNA analysis), .144(a). Section 411.144 of the
Government Code provides a DNA laboratory conducting a forensic DNA analysis under
subchapter G of chapter 411 shall comply with subchapter G and the rules adopted under
subchapter G. See id § 411.144(d); 37 T.A.C. §§ 28.81, .82 (describing minimum
standards by which forensic DNA laboratory must abide); see also Gov’t Code
§ 411.147(b).

You state the remaining information includes records relating to DNA analyses of samples
collected under subchapter G of chapter 411 of the Government Code. You further state
this information is the result of forensic DNA analyses performed by a DNA laboratory in
accordance with DPS regulations. Therefore, the city must withhold the information you
indicated under section 552.101 of the Government Code in conjunction with section
411.153(a) of the Government Code. See City of Fort Worth v. Abbott, 258 S.W.3d 320,
328 (Tex. App.—Austin 2008, no pet.) (section 411.153 prohibits release of DNA records
held by city forensic science laboratory regardless of whether records have been forwarded
to DPS state DNA database).

Section 552.101 of the Government Code also encompasses information made confidential
by other statutes, such as section 143.090 of the Local Government Code. You state the

city is a civil service city under chapter 143 of the Local Government Code. Section
143.090 provides:

A department . . . or municipality may not release a photograph that depicts
a police officer unless:

(1) the officer has been charged with an offense by indictment or by
information;

(2) the officer is a party in a civil service hearing or a case before a
hearing examiner or in arbitration;

(3) the photograph is introduced as evidence in a judicial proceeding;
or

(4) the officer gives written consent to the release of the photograph.
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Local Gov’t Code § 143.090. You state the remaining information includes photographs
depicting police officers. You inform us the police officers depicted in the photograph at
issue have not provided the city with written consent regarding the release of the
photographs. You further inform us none of the remaining exceptions under section
143.090 are applicable. Accordingly, the city must withhold the information you indicated
under section 552.101 of the Government Code in conjunction with section 143.090 of the
Local Government Code.

Section 552.101 of the Government Code also encompasses section 773.091 of the Health
and Safety Code, which provides, in relevant part:

(b) Records of the identity, evaluation or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Except for the information specified in
- section 773.091(g), emergency medical services (“EMS”) records are deemed confidential
under section 773.091. Upon review, we find the information you marked constitutes
records of the identity, evaluation, or treatment of a patient by EMS personnel. Thus,
except for the information subject to section 773.091(g), the city must withhold the
information you marked under section 552.101 of the Government Code in conjunction
with section 773.091(b) of the Health and Safety Code.

Section 552.101 of the Government also encompasses section 182.052 of the Utilities Code,
which provides, in relevant part:

(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or
any information relating to the volume or units of utility usage or the
amounts billed to or collected from the individual for utility usage, if the
customer requests that the government-operated utility keep the information
confidential. However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated
aquifer.
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(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided under
Subsection (¢)(3) or any other written request for confidentiality.

Util. Code § 182.052(a)-(b). “Personal information” under section 182.052(a) means an
individual’s address, telephone number, or social security number, but does not include the
individual’s name. See id. § 182.051(4); see also Open Records Decision No. 625 (1994)
(construing statutory predecessor). Water service is included in the scope of utility services
covered by section 182.052. Util. Code § 182.051(3).

Upon review, we find the city has not demonstrated any of the remaining information is
protected by section 182.052. Therefore, the city may not withhold any portion of the
remaining information under section 552.101 of the Government Code in conjunction with
section 182.052(a) of the Utilities Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). A compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (finding significant privacy interest in compilation of individual’s criminal history
by recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Furthermore, we find a
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. This office has also found the identities of victims of sexual abuse are excepted
from required public disclosure under common-law privacy. See Open Records Decision
Nos. 440 (1986), 393 (1983), 339 (1982). However, the right to privacy is a personal right
that lapses at death and the common-law right to privacy does not encompass information
that relates only to a deceased individual. Moore v. Charles B. Pierce Film Enters., Inc.,
589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice
v. Belo Broad. Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of
privacy can be maintained only by a living individual whose privacy is invaded” (quoting
RESTATEMENT (SECOND) OF TORTS § 6521 (1977))); Attorney General Opinions JM-229
(1984) (“the right of privacy lapses upon death), H-917 (1976) (“We are . . . of the opinion
that the Texas courts would follow the almost uniform rule of other jurisdictions that the
right of privacy lapses upon death.”); Open Records Decision No. 272 (1981) (“the right of
privacy is personal and lapses upon death”). Accordingly, information pertaining to a
deceased individual may not be withheld on common-law privacy grounds.
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Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold
the information we marked under section 552.101 of the Government Code in conjunction
with common-law privacy.” However, we find the remaining information is not
information pertaining to a living individual that is highly intimate or embarrassing
information or it is of legitimate public interest. Therefore, none of the remaining
information may be withheld under section 552.101 of the Government Code in conjunction
with common-law privacy.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a
governmental body in a non-employment capacity and the individual elects to keep the
information confidential. Gov’t Code § 552.1175. Section 552.1175 applies, in part, to
“peace officers as defined by Article 2.12, Code of Criminal Procedure[.]” Id
§ 552.1175(a)(1). Section 552.1175 is also applicable to personal cellular telephone
numbers, provided the cellular telephone service is not paid for by a governmental body.
See Open Records Decision No. 506 (1988). Accordingly, to the extent the peace officers
whose information is at issue elect to restrict access to the information at issue in
accordance with section 552.1175(b), the city must withhold the information you marked,
and the additional information we indicated, under section 552.1175 of the Government
Code; however, the city may only withhold the marked cellular telephone number if the
cellular telephone service is not paid for by a governmental body. Conversely, to the extent
the peace officers whose information is at issue do not elect to restrict access to the marked
and indicated information in accordance with section 552.1175(b), the city may not
withhold this information under section 552.1175 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. We note section 552.130 protects
privacy interests. However, as noted above, the right to privacy is a personal right that
lapses at death. See Moore, 589 S.W.2d at 491; Attorney General Opinions JM-229, H-917;
ORD 272. Thus, section 552.130 is not applicable to a deceased individual’s driver’s
license number. Accordingly, with the exception of the driver’s license information
pertaining to the deceased individual, the city must withhold the motor vehicle record
information you marked and indicated under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code § 552.137(a)-
(c). Upon review, we find the city must withhold the personal e-mail addresses you marked

? As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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under section 552.137 of the Government Code, unless the owners affirmatively consent to
their public disclosure. :

We note some of the remaining information may be protected by copyright. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member
of the public wishes to make copies of copyrighted materials, the person must do so
unassisted by the governmental body. In making copies, the member of the public assumes
the duty of compliance with the copyright law and the risk of a copyright infringement suit.

In summary, as the portions of the submitted body worn camera recordings we indicated
were not properly requested pursuant to chapter 1701 of the Occupations Code, our ruling
does not reach this information and it need not be released. The city must release the
submitted custodial death report pursuant to article 49.18(b) of the Code of Criminal
Procedure. The city must withhold the information you indicated, and the additional
information we marked, under section 552.101 of the Government Code in conjunction
with section 411.083 of the Government Code. The city must withhold the submitted
autopsy photographs under section 552.101 of the Government Code in conjunction with
section 11 of article 49.25 of the Code of Criminal Procedure. The city must withhold the
information you indicated under section 552.101 of the Government Code in conjunction
with section 411.153(a) of the Government Code. The city must withhold the information
you indicated under section 552.101 of the Government Code in conjunction with section
143.090 of the Local Government Code. Except for the information subject to section
773.091(g), the city must withhold the information you marked under section 552.101 of
the Government Code in conjunction with section 773.091(b) of the Health and Safety
Code. The city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. To the extent the peace
officer whose information is at issue elects to restrict access to the information at issue in
accordance with section 552.1175(b), the city must withhold the information you marked,
and the additional information we indicated, under section 552.1175 of the Government
Code; however, the city may only withhold the marked cellular telephone number if the
cellular telephone service is not paid for by a governmental body. With the exception of
the driver’s license information pertaining to the deceased individual, the city must
withhold the motor vehicle record information you marked and indicated under section
552.130 of the Government Code. The city must withhold the personal e-mail addresses
you marked under section 552.137 of the Government Code, unless the owners
affirmatively consent to their public disclosure. The city must release the remaining
information; however, any information protected by copyright may only be released in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Jahnna Ward

Assistant Attorney General
Open Records Division
JW/eb

Ref: ID# 826577

Enc.  Submitted documents

c: Requestor
(w/o enclosures)



