ATTORNEY GENERAL OF TEXAS

May 1, 2020

Ms. Siobhan K. Karger

Assistant District Attorney

Bexar County _

101 West Nueva Street, 7™ Floor
San Antonio, Texas 78205

OR2020-12443

Dear Ms. Karger:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 825557 (Ref. Nos. 8296-R002647 & 8254-R002648

Bexar County (the “county”) received two requests from the same requestor for information
pertaining to a named individual and a specified contract.! You state the county will release
some of the requested information. The county claims some of the submitted information
is excepted from disclosure under section 552.101 of the Government Code. Additionally,
the county states release of the submitted information may implicate the proprietary
interests of Legal Eats, L.L.C. (“Legal Eats™). Accordingly, the county states it notified
Legal Eats of the request for information and of its right to submit arguments to this office
as to why the submitted information should not be released. See Gov’t Code § 552.305(d);
see also Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in the Act in certain circumstances). We have received comments from Legal
Eats. We have reviewed the submitted information and considered the submitted
arguments.

' The county states it sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad
request for information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).
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Initially, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(b)

(3) information in an account, voucher, or contract relating to the

receipt or expenditure of public or other funds by a governmental
body[.]

Gov’t Code § 552.022(a)(3). The information at issue consists of a contract that is subject
to section 552.022(a)(3). Information subject to section 552.022(a)(3) must be released
unless such information is made confidential under the Act or other law. See id. Legal Eats
seeks to withhold the information subject to 552.022 under sections 552.107, 552.110,
552.1101, 552.117, and 552.153 of the Government Code. However, sections 552.107 and
552.153(b)(1) are discretionary in nature and do not make information confidential under
the Act. See Open Records Decision Nos. 676 at 10-11 (2002) (attorney-client privilege
under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (1999) (waiver of discretionary exceptions); see also Gov’t Code
§ 552.153(b)(1) (providing for the withholding of certain information relating to a proposal
for a qualifying project under chapter 2267 of the Government Code if release would harm
the governmental body’s financial interests or bargaining position), (2)(C) (providing for
the withholding of certain information provided by a contracting party under chapter 2267
if release before the execution of an interim or comprehensive agreement would harm the
governmental body’s financial interests or bargaining position). Therefore, the county may
not withhold the information subject to section 552.022 under section 552.107 or
section 552.153(b)(1) of the Government Code. However, the Texas Supreme Court has
held the Texas Rules of Evidence are “other law” within the meaning of section 552.022.
See Inre City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Therefore, we will consider
Legal Eats’s assertion of the attorney-client privilege under Texas Rule of Evidence 503
for the information subject to section 552.022(a)(3). Further, as sections 552.110,
552.1101, 552.117, and 552.153(b)(2) of the Government Code make information
confidential under the Act, we will consider the applicability of these sections for the
~information at issue. We will also consider the county’s arguments for the remaining
information not subject to section 552.022.

We first address Legal Eats’s assertion of the attorney-client privilege for the information
subject to section 552.022(a)(3) of the Government Code. Texas Rule of Evidence 503
encompasses the attorney-client privilege. Texas Rule of Evidence 503(b)(1) provides as
follows:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:
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(A) between the client or the client’s representative and the client’s
lawyer or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative;

(C) by the client, the client’s representative, the client’s lawyer, or
the lawyer’s representative to a lawyer representing another
party in a pending action or that lawyer’s representative, if the
communications concern a matter of common interest in the
pending action;

(D) between the client’s representatives or between the client and the
client’s representative; or

(E) among lawyers and their representatives representing the same
client.

TEX. R. EVID. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must (1) show the document is a communication transmitted
between privileged parties or reveals a confidential communication; (2) identify the parties
involved in the communication; and (3) show the communication is confidential by
explaining it was not intended to be disclosed to third persons and it was made in
furtherance of the rendition of professional legal services to the client. Upon a
demonstration of all three factors, the information is privileged and confidential under
rule 503, provided the client has not waived the privilege or the document does not fall
within the purview of the exceptions to the privilege enumerated in rule 503(d). See
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston
[14th Dist.] 1993, orig. proceeding). Legal Eats assert the information subject to
section 552.022(a)(3) of the Government Code should be withheld under the attorney-client
privilege of rule 503. Upon review, however, we find Legal Eats has failed to demonstrate
the information at issue consists of privileged attorney client communications.
Accordingly, the county may not withhold any of the submitted information under Texas
Rule of Evidence 503.

Legal Eats argues the information at issue is subject to section 552.110 of the Government
Code. Section 552.110(b) of the Government Code states, “[e]xcept as provided by
[s]ection 552.0222, information is [excepted from required disclosure] if it is demonstrated
based on specific factual evidence that the information is a trade secret.” See Gov’t Code
§ 552.110(b).  Section 552.110(a) defines a trade secret as all forms and types of
information if:
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(1) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and

(2) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

Id. § 552.1 10(a). Section 552.110(c) of the Government Code states:

(c) Except as provided by Section 552.0222, commercial or financial
information for which it is demonstrated based on specific factual evidence
that disclosure would cause substantial competitive harm to the person form
whom the information was obtained is [excepted from required disclosure].

Id § 552.110(c). Additionally, we note section 552.0222(b) lists certain types of
information to which section 552.110 does not apply. See id. § 552.0222(b). Legal Eats
argues some of its information consists of trade secrets subject to section 552.110(b). Upon
review, we find some of the information at issue is subject to section 552.0222(b) and may
not be withheld on the basis of section 552.110(b). See id (listing certain types of
information not excepted under section 552.110). Additionally, we find Legal Eats has
failed to provide specific factual evidence demonstrating any portion of the information at
issue is a trade secret. Therefore, the county may not withhold any of the information at
issue under section 552.110(b) of the Government Code.

Legal Eats also argues some of its information consists of commercial or financial
information subject to section 552.110(c). Upon review, we find some of the information
at issue is subject to section 552.0222(b) and may not be withheld on the basis of
section 552.110(c). See id. (listing certain types of information not excepted under
section 552.110). Additionally, we find Legal Eats has failed to provide specific factual
evidence demonstrating any portion of the information at issue constitutes commercial or
financial information, the release of which would result in substantial competitive harm.
Therefore, the county may not withhold any of the information at issue under
section 552.110(c) of the Government Code.

Section 552.1101 of the Government Code provides, in relevant part:

(a) Except as provided by Section 552.0222, information submitted to a
governmental body by a vendor, contractor, potential vendor, or
potential contractor in response to a request for a bid, proposal, or
qualification is excepted from the requirements of Section 552.021
if the vendor, contractor, potential vendor, or potential contractor
that the information relates to demonstrates based on specific factual
evidence that disclosure of the information would:

(1) reveal an individual approach to:
(A) work;

(B) organizational structure;
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(C) staffing;
(D) internal operations;
(E) processes; or

(F) discounts, pricing methodology, pricing per
kilowatt hour, cost data, or other pricing information
that will be used in future solicitation or bid
documents; and

(2) give advantage to a competitor.

(b) The exception to disclosure provided by Subsection (a) does not
apply to: '

(1) information in a voucher or contract relating to the receipt
or expenditure of public funds by a governmental body; or

(2) communications and other information sent between a

governmental body and a vendor or contractor related to the

performance of a final contract with the governmental body
- or work performed on behalf of the governmental body.

Id. § 552.1101(a), (b). Additionally, we note section 552.0222(b) lists certain types of
information to which section 552.1101(a) does not apply. See id § 552.0222(b). Upon
review, we find some of the information at issue is subject to section 552.1101(b) and may.
not be withheld on the basis of section 552.1101(a). See id. § 552.1101(b) (listing certain
types of information not excepted under section 552.1101). Additionally, we find Legal
Eats has failed to provide specific factual evidence demonstrating any portion of the
information at issue is subject to section 552.1101(a). Therefore, the county may not
withhold any of the information at issue under section 552.1101(a) of the Government
Code.

Legal Eats also raises section 552.117 of the Government Code. Section 552.117(a)(1)
excepts from disclosure the home address and telephone number, emergency contact
information, social security number, and family member information of a current or former
employee or official of a governmental body who requests this information be kept
confidential under section 552.024 of the Government Code. See id. § 552.117(a)(1). Upon
review, we find Legal Eats has failed to demonstrate the applicability of
section 552.117(a)(1) of the Government Code to the information at issue. Therefore, the
county may not withhold any portion of the information at issue under
section 552.117(a)(1) of the Government Code.
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Legal Eats asserts some of its information is protected from disclosure by section 552.153
of the Government Code. Section 552.153 of the Government Code protects proprietary
records and trade secrets involved in certain partnerships under chapter 2267 of the
Government Code. Section 552.153 provides, in relevant part:

(@) In this section, “affected jurisdiction,” “comprehensive agreement,”
“contracting person,” “interim agreement,” “qualifying project,” and
“responsible governmental entity” have the meanings assigned those terms

by [s]ection 2267.001.

(b) Information in the custody of a responsible government entity that relates
to a proposal for a qualifying project authorized under [c]hapter 2267 is
excepted from the requirements of [the Act] if: -

(2) the records are provided by a contracting person to a responsible
governmental entity or affected jurisdiction under [c]hapter 2267
and contain:

(A) trade secrets of the contracting person;

(B) financial records of the contracting person, including
balance sheets and financial statements, that are not generally
available to the public through regulatory disclosure or other
means; or

(C) other information submitted by the contracting person
that, if made public before the execution of an interim or
comprehensive agreement, would adversely affect the
financial interest or bargaining position of the responsible
governmental entity or the person.

Id. § 552.153(a), (b)(2). Section 2267.001(10) of the Government Code provides
“qualifying project” means:

(A) any ferry, mass transit facility, vehicle parking facility, port
facility, power generation facility, fuel supply facility, oil or gas
pipeline, water supply facility, public work, waste treatment facility,
hospital, school, medical or nursing care facility, recreational
facility, public building, or other similar facility currently available
or to be made available to a governmental entity for public use,
including any structure, parking area, appurtenance, and other
property required to operate the structure or facility and any
technology infrastructure installed in the structure or facility that is
essential to the project’s purpose; or /
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(B) any improvements necessary or desirable to unimproved real
estate owned by a governmental entity.

1d. §2267. 001(10) Further, section 2267.001(11) provides that “responsible governmental
entity” means “a governmental entity that has the power to develop or operate an applicable
qualifying project.” Id. § 2267.001(11). However, neither the county nor Legal Eats
explains how the information relates to a proposal for a qualifying project authorized under
chapter 2267 of the Government Code. Accordingly, we find the county may not withhold
any portion of the information at issue under section 552.153 of the Government Code.
We now address the county’s arguments for the information submitted in Exhibit C.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id
§ 552.101. Section 552.101 encompasses information protected by chapter 411 of the
Government Code, which makes confidential criminal history record information (“CHRI”)
generated by the National Crime Information Center or by the Texas Crime Information
Center. Seeid. § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs
the release of CHRI that states obtain from the federal government or other states. Open
Records Decision No. 565 (1990). The federal regulations allow each state to follow its
- individual laws with respect to the CHRI it generates. See id. Section 411.083 of the
Government Code deems confidential CHRI that the Texas Department of Public Safety
(“DPS”) maintains, except that DPS may disseminate this information as provided in
chapter 411, subchapter F, or subchapter E-1 of the Government Code. See Gov’t Code
§ 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 in
conjunction with chapter 411, subchapter F, of the Government Code. We note Federal
Bureau of Investigation (“FBI”) numbers constitute CHRI generated by the FBI. Upon
review, we find the information we have marked consists of CHRI that is confidential under
section 411.083. Therefore, the county must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law. However, we find the county has hot demonstrated any
portion of the remaining information consists of CHRI for purposes of chapter 411 of the
Government Code, and the county may not withhold any of the remaining information
under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
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Foundation. Id. at 683. This office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987).
The Third Court of Appeals has concluded public citizens’ dates of birth are protected by
common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). In addition, this office has found a compilation of an individual’s
criminal history is highly embarrassing information, the publication of which would be
highly objectionable to a reasonable person. Cf. United States Dep 't of Justice v. Reporters
Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong
regarding individual’s privacy interest, court recognized distinction between public records
found in courthouse files and local police stations and compiled summary of information
and noted that individual has significant privacy interest in compilation of one’s criminal
history). Furthermore, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. We note records relating to routine traffic
violations are not considered criminal history information. Cf° Gov’t Code § 411 .082(2)(B)
(criminal history record information does not include driving record information). Further,
active warrant- information or other information relating to an individual’s current
involvement in the criminal justice system does not constitute criminal history information
for the purposes of section 552.101. See id. § 411.081(b) (police department allowed to
disclose information pertaining to person’s current involvement in the criminal justice
system). Upon review, we find some of the remaining information satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the county
must withhold all public citizens’ dates of birth and the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release.® See id. § 552.130. Accordingly, the county must withhold
the motor vehicle record information we have marked under section 552.130 of the
Government Code.

In summary, the county must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law. The county must withhold all public citizens’ dates of
birth and the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. The county must withhold the motor vehicle
record information we have marked under section 552.130 of the Government Code. The
county must release the remaining information.?

? The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

> We note the remaining information includes a social security number. Section 552.147(b) of the
Government Code authorizes a government body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147(b).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps://www.texasattorneyeeneral.gov/open-
governiment/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Alexandra C. Burks
Attorney

Open Records Division
ACB/eb

Ref: ID# 825557

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Third Party
(w/o enclosures)



