KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 29, 2020

Mr. James Kopp

Assistant City Attorney
City of San Antonio

P.O. Box 839966

~ San Antonio, Texas 78207

OR2020-12138

Dear Mr. Kopp:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 824443 (COSA File No. W301757).

The City of San Antonio (the “city”) received a request for specified investigative files
pertaining to city police department officers.! You argue some of the submitted information
is not subject to the Act. You also claim the submitted information is excepted from
disclosure under sections 552.101, 552.108, 552.130,.552.136, 552.137, and 552.152 of the
Government Code. We have considered the submitted arguments and reviewed the
submitted representative sample of information.?

Initially, we note the submitted information includes an officer’s Texas Commission of
Law Enforcement (“TCOLE”) identification number. Section 552.002(a) of the
Government defines “public information” as the following:

' You state the city sought and received clarification of the information requested. See Gov’t Code § 552.222
(if request for information is unclear, governmental body may ask requestor to clarify request); see also City
of Dallas v. Abbott, 304 S.W.2d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, requests
clarification of unclear or over-broad request, ten-day period to request attorney general ruling is measured
from date request is clarified).

2 We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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[[Information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining
the information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand the officer’s
TCOLE identification number is a unique computer-generated number assigned to a peace
officer for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Thus, we find the officer’s TCOLE number does
not constitute public information under section 552.002 of the Government Code.
Therefore, the officer’s TCOLE number is not subject to the Act and need not be released
to the requestor.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id. §
552.101. Section 552.101 encompasses section 58.008(b) of the Family Code, which
provides as follows:

Except as otherwise provided by Subsection (c), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;
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(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. § 51.03(a)-(b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code). Section
58.008(b) is applicable to records of juvenile conduct that occurred before, on, or after
September 1, 2017. See Act of May 28, 2017, 85th Leg., R.S., ch. 746, § 22. The juvenile
must have been at least ten years old and less than seventeen years of age when the conduct
occurred. See Fam. Code § 51.02(2) (defining “child” for purposes of title 3 of Family
Code). You state the information you indicated involves a juvenile offender, so as to fall
within the scope of section 58.008(b). The exceptions in section 58.008 do not appear to
apply. Therefore, the city must withhold the information it indicated under section 552.101
of the Government Code in conjunction with section 58.008(b) of the Family Code.

Section 552.101 of the Government Code also encompasses information protected by
section 261.201 of the Family Code, which provides, in part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only
for purposes consistent with this code and applicable federal or state law or
under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

See id. § 261.201(a). You state the information you indicated was used or developed in an
investigation of alleged or suspected child abuse or neglect conducted by the city’s police
department. See id. §§ 101.003(a) (defining “child” for purposes of this section as person
under 18 years of age who is not and has not been married or who has not had the disabilities
of minority removed for general purposes), 261.001(1), (4) (defining “abuse” and “neglect”
for purposes of chapter 261 of the Family Code). Accordingly, we find this information is
subject to section 261.201 of the Family Code. You do not indicate the city has adopted a
rule that governs the release of this type of information and therefore we assume no such
regulation exists. Given that assumption, we conclude the city must withhold the
information it indicated under section 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code. See Open Records Decision No. 440 at 2 (1986)
(predecessor statute). ’
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Section 552.101 of the Government Code also encompasses information subject to chapter
550 of the Transportation Code. Section 550.065 applies only to a written report of an
accident required under section 550.061, 550.062, or 601.004. Transp. Code
§ 550.065(a)(1). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
apparent extent of $1,000 or more. Id. §§ 550.061 (operator’s accident report), .062
(officer’s accident report). An accident report is privileged and for the confidential use of
the Texas Department of Transportation or a local governmental agency of Texas that has
use of the information for accident prevention purposes. Id. § 550.065(b). However, a
governmental entity shall release an accident report in accordance with subsections (c) and
(c-1). Id § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall
release an accident report to a person or entity listed under this subsection. Id. § 550.065(c).
In this instance, the requestor is not a person listed under section 550.065(c). Thus, the
submitted accident reports are confidential under section 550.065(b), and the city must
withhold them under section 552.101 of the Government Code.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication. See Gov’t Code § 552.108(a)(2). A governmental body claiming section
552.108(a)(2) must demonstrate the information at issue relates to a criminal investigation
that has concluded in a final result other than conviction or deferred adjudication. See id.
§§ 552.108(a)(2), .301(e)(1)(A). You assert the information you marked and indicated
relates to criminal investigations that concluded in results other than convictions or deferred
adjudications. Based upon this representation, we agree section 552.108(a)(2) is applicable
to the information you marked and indicated.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City of Houston, 536
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing
types of information considered to basic information). Thus, with the exception of basic
information, the city may withhold the information it marked and indicated under section
552.108(a)(2) of the Government Code.

Section 552.101 of the Government Code also encompasses section 730.004 of the
Transportation Code, which provides “an agency may not disclosure personal information
about any person obtained by the agency in connection with a motor vehicle record.”
Transp. Code § 730.004. “Personal information” means “information that identifies a
person,” and includes a person’s photograph, social security number, driver identification
number, name, and address, but does not include a zip code, telephone number, or medical
and disability information. Id. § 730.003(6). The Department of Public Safety (“DPS”) is
an “agency” for purposes of chapter 730. See id. § 730.003(1) (“agency” is state agency
that compiles or maintains motor vehicle records). You state the information you indicated
consists of personal information that was obtained by the city’s police department (the
~ “department”) from DPS. See id § 730.007(a)(2)(A)(i) (personal information may be
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disclosed to government agency in carrying out its functions). An authorized recipient of
personal information may not re-disclose the personal information and to do so is a
misdemeanor offense. Id. § 730.013(a), (d). Accordingly, the city must withhold the
personal information we marked under section 552.101 of the Government Code in
conjunction with sections 730.004 and 730.013 of the Transportation Code. However, the
remaining information is not confidential under section 730.004 or 730.013, and the city
may not withhold it under section 552.101 on either of those grounds.

Section 552.101 of the Government Code also encompasses section 772.218 of the Health
and Safety Code, which applies to an emergency communication district for a county with
a population of more than 1.5 million and makes confidential the originating telephone
numbers and addresses of 9-1-1 callers that are furnished by a 9-1-1 service supplier. See
Open Records Decision No. 649 (1996). You state the city is part of an emergency
communication district that is subject to section 772.218 of the Health and Safety Code.
You assert the telephone numbers and addresses you marked in the remaining information
consist of originating telephone numbers and addresses of 9-1-1 callers. Accordingly, to
the extent the telephone numbers and addresses you marked were provided by a service
supplier, the city must withhold this information under section 552.101 of the Government
Code in conjunction with section 772.218 of the Health and Safety Code. However, if the
information at issue was not supplied by a 9-1-1 service supplier, then the city may not
withhold this information under section 552.101 on the basis of 772.218 of the Health and
Safety Code.

Section 552.101 of the Government Code also encompasses the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA”), which you raise for the submitted
information. At the direction of Congress, the Secretary of Health and Human Services
(“HHS”) promulgated regulations setting privacy standards for medical records, which
HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts.
160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2 (2002). These
standards govern the releasability of protected health information by a covered entity. See
45 LE. pts. 160,164. Under these standards, a covered entity may not use or disclose
protected health information, excepted as provided by parts 160 and 164 of the Code of
Federal Regulations. 45 C.F.R. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. Open Records
Decision No. 681 (2004). In that decision, we noted section 164.512 of title 45 of the Code
of Federal Regulations provides a covered entity may use or disclose protected health
information to the extent such use or disclosure is required by law and the use or disclosure
complies with and is limited to the relevant requirements of such law. See 45 C.F.R.
§ 164.512(a)(1). We further noted the Act “is a mandate in Texas law that compels Texas
governmental bodies to disclose information to the public.” See ORD 681 at 8; see also
Gov’t Code §§ 552.002, .003, .021. We therefore held the disclosures under the Act come
within section 164.512(a). Consequently, the Privacy Rule does not make information
confidential for the purpose of section 552.101 of the Government Code. See Abbott v. Tex.
Dep’t of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006,
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no pet.); ORD 681 at 9 (2004); see also Open Records Decision No. 478 (1987) (as general
rule, statutory confidentiality requires express language making information confidential).
Because the Privacy Rule does not make confidential information that is subject to
disclosure under the Act, the city may not withhold any portion of the remaining
information under section 552.101 of the Government Code in conjunction with HIPAA.

Section 552.101 of the Government Code also encompasses section 181.006 of the Health
and Safety Code, which provides the following:

[Flor a covered entity that is a governmental unit, an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

- (2) is not public information and is not subject to disclosure under
[the Act].

Health & Safety Code § 181.006. Section 181.001(b)}(2)(A) defines “covered entlty” to
include any person who

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in
part, and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care
payer, governmental unit, information or computer management entity,
school, health researcher, health care facility, clinic, health care provider, or
person who maintains an Internet sitef. ]

Id § 181.001(b)}(2)(A). The city asserts it is a covered entity for purposes of section
181.006 of the Health and Safety Code. However, in order to determine whether the city
is a covered entity, we must address whether the city engages in the practice of “assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected health
information.” Id. Section 181.001 states “[u]nless otherwise defined in this chapter, each
term that is used in this chapter has the meaning assigned by [HIPAA] and Privacy
Standards.” Id. § 181.001 (a). Accordingly, as chapter 181 does not define “protected
health information,” we turn to HIPAA’s definition of the term. HIPAA defines “protected
health information” as individually identifiable health information that is transmitted or
maintained in electronic media or any other form or medium. See 45 C.F.R. § 160.103.
HIPAA defines “individually identifiable health information” as information that is a subset
of health information, including demographic information collected from an individual,
and:

(1) Is created or received by a health care provider, health plan, employer,
or health care clearinghouse; and
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(2) Relates to the past, present, or future physical or mental health or
condition of an individual; the provision of health care to an individual; or

the past, present, or future payment for the provision of health care to an
individual; and

(i) That identifies the individual; or

(11) With respect to which there is a reasonable basis to believe the
information can be used to identify the individual.

Id. Although the city asserts it is a covered entity, the city has not explained the information
at issue consists of protected health information. Thus, we find the city has failed to
demonstrate the applicability of section 181.006 of the Health and Safety Code.
Accordingly, the city may not withhold any portion of the remaining information under
section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses information protected by the
Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code, which
governs the release of medical records. Section 159.002 of the MPA provides, in relevant
part, as follows: :

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diaghosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id §§ 159.002, .004.
This office has determined the protection afforded by section 159.002 extends only to
records created by either a physician or someone under the supervision of a physician. See
Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find
the information we marked is confidential under the MPA. Accordingly, the city must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with the MPA.

Section 552.101 of the Government Code also encompasses information protected by
section 773.091 of the Health and Safety Code, which provides, in relevant part, as follows:
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(&) A communication between certified emergency medical services
[(“EMS”)] personnel or a physician providing medical supervision and a
patient that is made in the course of providing EMS to the patient is
confidential and privileged and may not be disclosed except as provided by
this chapter. '

(b) Records of the identity, evaluation, or treatment of a patient by [EMS]
personnel or by a physician providing medical supervision that are created
by the [EMS] personnel or maintained by an [EMS] provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and the city of residence of a patient who is receiving [EMS].

Health & Safety Code § 773.091(a)-(b), (g). We note some of the remaining information
consists of records made and maintained by EMS personnel. Upon review, we find section
773.091 is applicable to the information at issue. Thus, with the exception of the
information subject to section 773.091(g), which is not confidential, the city must withhold
the information it indicated under section 552.101 of the Government Code in conjunction
with section 773.091(b) of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses information that is made
confidential by the Homeland Security Act (the “HSA”). Sections 418.176 through 418.
182 were added to chapter 418 of the Government Code as part of the HSA. Section
418.176(a) provides:

Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to staffing requirements of an emergency response
provider, including law enforcement agency, a fire-fighting agency,
Or an emergency services agency;

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of that provider.

Gov’t Code § 418.176(a). The fact that information may relate to a governmental body’s
security concerns does not make the information per se confidential under the HSA. See



Mr. James Kopp - Page 9

ORD 649 at 3 (language of confidentiality provision controls scope of its protection).
Furthermore, the mere recitation by a governmental body of a statute’s key terms is not
sufficient to demonstrate the applicability of a claimed provision. As with any exception
to disclosure, a governmental body asserting one of the confidentiality provisions of the
HSA must adequately explain how the responsive records fall within the scope of the
claimed provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body must explain
how claimed exception to disclosure applies).

You assert some of the remaining information is confidential under section 418.176 of the
Government Code. You state the submitted automatic vehicle locator (“AVL”) records are
“collected, assembled, and maintained by the [department] for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related criminal activity.”
You further state the AVL records “ensure that the location of department officers is known
at all times by the department through tracking of marked patrol units.” You explain the
AVL “records reflect patterns of officer deployment and varying methods of response and
associated response times in real-time.” Upon review, we find the submitted AVL records
relate to the department’s staffing requirements and tactical plan, and are maintained by the
department for the purpose of preventing, detecting, responding to, or investigating an act
of terrorism or related criminal activity. Accordingly, we agree the city must withhold the
AVL records it marked under section 552.101 of the Government Code in conjunction with
section 418.176(a) of the Government Code.

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code, which pertains to criminal history record information (“CHRI”). CHRI
generated by the National Crime Information Center or by the Texas Crime Information
Center is confidential under federal and state law. CHRI means “information collected
about a person by a criminal justice agency that consists of identifiable descriptions and
notations of arrest, detentions, indictments, informations, and other formal criminal charges
and their dispositions.” Id § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI obtained from the federal government or other
states. See ORD 565. The federal regulations allow each state to follow its individual laws
with respect to CHRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI DPS maintains, except DPS may disseminate this information as
provided in chapter 411, subchapter F or subchapter E-1, of the Government Code. See
Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal
justice agency to obtain CHRI; however, a criminal justice agency may not release CHRI
except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, these
entities may not release CHRI except as provided by chapter 411. See generally id.
§§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 in conjunction with chapter 411, subchapter F, of
the Government Code. We note Federal Bureau of Investigation (“FBI”) numbers
constitute CHRI generated by the FBI. We note section 411.083 does not apply to active
warrant information or other information relating to one’s current involvement with the
criminal justice system. See id § 411.081(b) (police department allowed to disclose
information pertaining to person’s current involvement in the criminal justice system). We
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also note records relating to routine traffic violations are not considered criminal history

information. Cf id. § 411.082(2)(B) (criminal history record information does not include

driving record information). Upon review, we find some of the remaining information

constitutes CHRI for purposes of chapter 411 of the Government Code. Therefore, the city
- must withhold the information we marked under section 552.101 of the Government Code
in conjunction with section 411.083 of the Government Code. However, we find no portion
of the remaining information constitutes CHRI for purposes of chapter 411 of the
Government Code. Therefore, the city may not withhold any of the remaining information
under section 552.101 of the Government on that basis.

Section 552.101 of the Government Code also encompasses information made confidential
by section 1703.306 of the Occupations Code, which provides, as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activitics;

(4) another polygraph examiner in a private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph
examination under this section shall maintain the confidentiality of the
information.

Occ. Code § 1703.306(a), (b). The remaining information includes information acquired
from a polygraph examination. The city indicates the requestor does not fall within any of
the categories of individuals who have a right of access to the submitted polygraph
information under section 1703.306(a). Accordingly, the city must withhold the submitted
polygraph information under section 552.101 of the Government Code in COI‘l_]LIl’lCthIl with
section 1703.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses information protected by
section 143.089 of the Local Government Code. The city states it is a civil service city
under chapter 143 of the Local Government Code. Section 143.089 provides for the
maintenance of two different types of personnel files for each police officer employed by a
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civil service city: one that must be maintained as part of the officer’s civil service file and
another that the police department may maintain for its own internal use. See Local Gov’t
"~ Code § 143.089(a), (g). Under section 143.089(a), the officer’s civil service file must
contain certain specified items, including commendations, periodic evaluations by the
police officer’s supervisor, and documents relating to any misconduct in any instance in
which the department took disciplinary action against the officer under chapter 143 of the
Local Government Code. Id. § 143.089(a)(1)-(2). Chapter 143 prescribes the following
types of disciplinary actions: removal, suspension, demotion, and uncompensated duty. 1d.
§§ 143.051-.055. A letter of reprimand does not constitute discipline under chapter 143.
See Attorney General Opinion JC-0257. In cases in which'a police department investigates
a police officer’s misconduct and takes disciplinary action against an officer, it is required
by section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness
statements, and documents of like nature from individuals who were not in a supervisory
capacity, in the police officer’s civil service file maintained under section 143.089(a). See
Abbott v. Corpus Christi, 109 S.W.3d 113,122 (Tex. App.—Austin 2003, no pet.).

All investigatory materials in a case resulting in disciplinary action are “from the employing
department” when they are held by or are in the possession of the department because of
its investigation into a police officer’s misconduct, and the department must forward them
to the civil service commission for placement in the civil service personnel file. Id. Such
records may not be withheld under section 552.101 of the Government Code in conjunction
with section 143.089 of the Local Government Code. See Local Gov’t Code § 143.089(%);
Open Records Decision No. 562 at 6 (1990). Information relating to alleged misconduct or
disciplinary action taken must be removed from the police officer’s civil service file if the
police department determines that there is insufficient evidence to sustain the charge of
misconduct or that the disciplinary action was taken without just cause. See Local Gov’t
Code § 143.089(b)-(c).

Section 143.089(g) authorizes a police department to maintain, for its own use, a separate
and independent internal personnel file relating to a police officer. See id. § 143.089(g).
Section 143.089(g) provides as follows:

A fire or police department may maintain a personnel file on a fire fighter
or police officer employed by the department for the department’s use, but
the department may not release any information contained in the department
file to any agency or person requesting information relating to a fire fighter
or police officer. The department shall refer to the director or the director’s
designee a person or agency that requests information that is maintained in
the fire fighter’s or police officer’s personnel file.

Id. In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex.App.—Austin
1993, writ denied), the court addressed a request for information contained in a police
officer’s personnel file maintained by the police department for its use and the applicability
of section 143.089(g) to that file. The records included in the departmental personnel file
related to complaints against the police officer for which no disciplinary action was taken.
The court determined section 143.089(g) made these records confidential. See 851 S.W.2d
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at 949; see also City of San Antonio v. San Antonio Express-News, 47 S.W.3d 556 (Tex.
App.—San Antonio 2000, pet. denied) (restricting confidentiality under Local Gov’t Code
§ 143.089(g) to “information reasonably related to a police officer’s or fire fighter’s
employment relationship™); Attorney General Opinion JC-0257 at 6-7 (2000) (addressing
functions of Local Gov’t Code § 143.089(a) and (g) files).

You state some of the remaining information is contained in the department’s personnel
file for a named officer and is maintained under section 143.089(g). We understand the
information at issue relates to an investigation that did not result in disciplinary action.
Based on your representation and our review, we conclude the city must withhold the
information it marked under section 552.101 of the Government Code in conjunction with
section 143.089(g) of the Local Government Code.

Section 552.101 of the Government Code also encompasses section 143.090 of the Local
Government Code. Section 143.090 provides as follows:

A department, [the Fire Fighters’ and Police Officers’ Civil Service
Commission], or municipality may not release a photograph that depicts a
police officer unless:

(1) the officer has been charged with an offense by indictment or by
information;

(2) the officer is a party in a civil service hearing or a case before a
hearing examiner or in arbitration;

(3) the photograph is introduced as evidence in a judicial proceeding;
or

(4) the officer gives written consent to the release of the photograph.

Local Gov’t Code § 143.090. You represent the photographs you marked and indicated
depict police officers. You state the exceptions under section 143.090 do not apply. Thus,
we agree the city must withhold the photographs of the police officers you marked and
indicated under section 552.101 of the Government Code in conjunction with section
143.090 of the Local Government Code.

Section 552.117(a)(2) of the Government Code applies to records a governmental body
holds in an employment capacity and excepts from public disclosure the current and former
home addresses and telephone numbers, emergency contact information, social security
number, and family member information of a peace officer, regardless of whether the peace
officer made an election under section 552.024 or section 552.1175 of the Government
Code. See Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as
defined by article 2.12 of the Code of Criminal Procedure. We note section 552.117
encompasses a personal cellular telephone number, provided a governmental body does not
pay for the cellular telephone service. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental
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body and intended for official use). Upon review, we find some of the remaining
information is subject to section 552.117(a)(2). Accordingly, the city must withhold the
information we marked and indicated under section 552.117(a)(2) of the Government Code;
however, the city may only withhold the marked cellular telephone numbers if the cellular
telephone services are not paid for by a governmental body.> However, we find you failed
to demonstrate the applicability of section 552.117(a)(2) to any portion of the remaining
information, and the city may not withhold it on that basis.

Section 552.1175 of the Government Code provides, in relevant part, as follows:
(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure].]

(b) Information that relates to the home address, home telephone number,
emergency contact information, date of birth, or social security number of

.individual to whom this section applies, or that reveals whether the
individual has family members is confidential and may not be disclosed to
the public under this chapter if the individual to whom the information
relates:

(1) chooses to restrict public access to the information;

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(a)(1), (b). Some of the remaining information relates to licensed
peace officers but the information is not held in an employment context. Accordingly, if
the peace officers whose information is at issue elect to restrict access to the information in
accordance with section 552.1175(b), the city must withhold the information we marked
under section 552.1175 of the Government Code. Conversely, if the peace officers do not
elect to restrict access to the information in accordance with section 552.1175(b), the
marked information may not be withheld under section 552.1175.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered

3 As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The Third Court of Appeals has concluded public citizens’ dates
of birth are protected by common-law privacy pursuant to section 552.101. See Paxton v.

City of Dallas, No. 03-13-00546-CV, 3394061, at *3 (Tex. App.—Austin May 22, 2015,
pet. denied) (mem. op.). Additionally, this office has found personal financial information
not relating to a financial transaction between an individual and a governmental body is
generally highly intimate or embarrassing. See Open Records Decision Nos. 600 (1992)
(personal financial information includes choice of insurance carrier), 545 (1990)
(common-law privacy protects mortgage payments, assets, bills, and credit history), 523

(1989) (common-law privacy protects credit reports, financial statements, and other
personal financial information), 373 (1983) (sources of income not related to financial
transaction between individual and governmental body protected under common-law
privacy). This common-law right to privacy protects the identifying information of a
complainant in certain situations based on the facts of the case. See Open Records Decision
No. 394 (1983); see also Open Records Decision No. 339 (1982) (concluding common-law
privacy protects identifying information of victim of serious sexual offense). A compilation
of an individual’s criminal history is highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person. Cf. United States Dep’t of
Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual’s privacy interest, court recognized distinction
between public records founds in courthouse files and local police stations and compiled
summary of information and noted that individual has significant privacy interest in
compilation of one’s criminal history). We note the public generally has a legitimate
interest in information that relates to public employment and public employees. See Open
Records Decision Nos. 562 at 10 (1990) (personnel file information does not involve most
intimate aspects of human affairs, but in fact touches on matters of legitimate public
concern), 542 (1990), 470 at 4 (1987) (public has legitimate interest in job qualifications
and performance of public employees), 444 at 5-6 (1986) (public has legitimate interest in
knowing reasons for dismissal, demotion, promotion, or resignation of public employees).

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. However, we note some of the
information at issue pertains to individuals who will be de-identified and whose privacy
interests will, thus, be protected. Accordingly, the city must withhold all identifiable public
citizens’ dates of birth and the information we marked and indicated under section 552.101
of the Government Code in conjunction with common-law privacy. However, we conclude
the remaining information is not confidential under common-law privacy, and the city may
not withhold it under section 552.101 of the Government Code on that ground.

Section 552.130 of the Government Code excepts from public disclosure information
relating to a motor vehicle operator’s license, driver’s license, motor vehicle title or
registration, or personal identification document issued by an agency of this state or another
state or country. See Gov’t Code § 552.130. Upon review, we find the city must withhold
the motor vehicle record information we marked and indicated under section 552.130 of
the Government Code.
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Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential. Id. § 552.136(b);
see id. § 552.136(a) (defining “access device™). This office has determined insurance policy
numbers are access device numbers for purposes of section 552.136. See Open Records
Decision No. 684 (2009). Accordingly, the city must withhold all insurance policy numbers
and bank account numbers in the remaining information under section 552.136 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov't Code
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c).
Accordingly, the city must withhold the personal e-mail addresses we marked under section
552.137 of the Government Code, unless the owners affirmatively consent to their public
disclosure.

Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
. requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

See id. § 552.152. You inform us some of the remaining information identifies undercover
police officers. You represent release of their identities would subject them to substantial
threats of physical harm. Therefore, we find section 552.152 is applicable to the identities
of the undercover officers within the information at issue. Accordingly, the city must
withhold the identifying information of the undercover officers you marked under section
552.152 of the Government Code.*

In summary, the officer’s TCOLE number is not subject to the Act and need not be released
to the requestor. The city must withhold the information it indicated under section 552.101
of the Government Code in conjunction with section 58.008(b) of the Family Code. The
city must withhold the information it indicated under section 552.101 of the Government
Code in conjunction with section 261.201 of the Family Code. The submitted accident
reports are confidential under section 550.065(b), and the city must withhold them under
section 552.101 of the Government Code. With the exception of basic information, the city
may withhold the information it marked and indicated under section 552.108(a)(2) of the
Government Code. The city must withhold the personal information we marked under
section 552.101 of the Government Code in conjunction with sections 730.004 and 730.013
of the Transportation Code. To the extent the telephone numbers and addresses you marked

* As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.
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were provided by a service supplier, the city must withhold this information under section
552.101 of the Government Code in conjunction with section 772.218 of the Health and
Safety Code. The city must withhold the information we marked under section 552.101 of
the Government Code in conjunction with the MPA. With the exception of the information
subject to section 773.091(g), which is not confidential, the city must withhold the
information it indicated under section 552.101 of the Government Code in conjunction with
section 773.091(b) of the Health and Safety Code. The city must withhold the AVL records
it marked under section 552.101 of the Government Code in conjunction with section
418.176(a) of the Government Code. The city must withhold the information we marked
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The city must withhold the submitted polygraph information under
section 552.101 of the Government Code in conjunction with section 1703.306 of the
Occupations Code. The city must withhold the information it marked under section
552.101 of the Government Code in conjunction with section 143.089(g) of the Local
Government Code. The city must withhold the photographs of the police officers you
marked and indicated under section 552.101 of the Government Code in conjunction with
section 143.090 of the Local Government Code. The city must withhold the information
we marked and indicated under section 552.117(a)(2) of the Government Code; however,
the city may only withhold the marked cellular telephone numbers if the cellular telephone
services are not paid for by a governmental body. If the peace officers whose information
is at issue elect to restrict access to the information in accordance with section 552.1175(b),
the city must withhold the information we marked under section 552.1175 of the
Government Code. The city must withhold all identifiable public citizens’ dates of birth
and the information we marked and indicated under section 552.101 of the Government
Code in conjunction with common-law privacy. The city must withhold the motor vehicle
record information we marked and indicated under section 552.130 of the Government
Code. The city must withhold all insurance policy numbers and bank account numbers in
the remaining information under section 552.136 of the Government Code. The city must
withhold the personal e-mail addresses we marked under section 552.137 of the
Government Code, unless the owners affirmatively consents to their public disclosure. The
city must withhold the identifying information of the undercover officers you marked under
section 552.152 of the Government Code. The city must release the remaining
information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable

> We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
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charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Kimbell Kesling

Assistant Attorney General
Open Records Division
KK/rm

Ref: ID# 824443

Enc. Submitted documents

c: Requestor
(w/o enclosures)



