KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 28, 2020

Ms. Meredith Riede

City Attorney

City of Sugar Land

2700 Town Center Boulevard North
Sugar Land, Texas 77479-0110

OR2020-12008

Dear Ms. Riede:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 821530 (W008683).

The City of Sugar Land (the “city”) received a request for e-mails between city staff or
officials and two named individuals during a stated time period. The city states it will
release some information to the requestor. The city claims some of the submitted
information is excepted from disclosure under sections 552.101, 552.131, and 552.136 of
the Government Code. Additionally, the city states release of the submitted information
may implicate the proprietary interests of the two named individuals. Accordingly, the city
states, and provides documentation showing, it notified these interested third parties of the
request for information and of their right to submit arguments to this office. See Gov’t
Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor
to section 552.305 permits governmental body to rely on interested third party to raise and
explain applicability of exception in the Act in certain circumstances). We have received
comments from Imperial Market Development, LLC (“Imperial”) on behalf of the two
interested parties. We have considered the submitted arguments and reviewed the
submitted representative sample of information.'

! We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Section 552.110(b) of the Government Code states “information is [excepted from required
disclosure] if it is demonstrated based on specific factual evidence that the information is a
trade secret.” Gov’t Code § 552.110(b). Section 552.110(a) defines a trade secret as all
forms and types of information if:

(1) the owner of the trade secret has taken reasonable measures under the
circumstances to keep the information secret; and

(2) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information.

Id. § 552.110(a). Imperial argues the information it indicated consists of trade secrets
subject to section 552.110(b). However, upon review, we find Imperial has failed to
provide specific factual evidence demonstrating any portion of the information at issue is a
trade secret. Therefore, the city may not withhold any of the information at issue under
section 552.110(b) of the Government Code.

Section 552.110(c) of the Government Code excepts from disclosure “commercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained[.]” Id. § 552.110(c). Imperial argues the information it indicated
consists of commercial or financial information subject to section 552.110(c). However,
upon review, we find Imperial has failed to provide specific factual evidence demonstrating
the information at issue constitutes commercial or financial information, the release of
which would result in substantial competitive harm. Therefore, the city may not withhold
any of the information at issue under section 552.110(c) of the Government Code.

The city and Imperial raise section 552.131 of the Government Code for some of the
submitted information. Section 552.131 relates to economic development information and
provides, in part, the following:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body
seeks to have locate, stay, or expand in or near the territory of the
governmental body and the information relates to:

(1) a trade secret of the business prospect; or
(2) commercial or financial information for which it is demonstrated

based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
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information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Id. § 552.131(a)-(b). Section 552.131(a) excepts from disclosure only “trade secret[s] of
[a] business prospect” and “commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained.” Id.
§ 552.131(a). Section 552.131(a) protects the proprietary interest of third parties that have
provided information to governmental bodies, not the interests of the government bodies
themselves. Thus, we do not address the city’s arguments under section 552.131(a) for the
information at issue. Further, because Imperial has not demonstrated the information at
issue qualifies as a trade secret or release of the information at issue would result in
substantial competitive harm, we conclude none of the submitted information may be
withheld pursuant to section 552.131(a).

Section 552.131(b) protects information about a financial or other incentive that is being
offered to a business prospect by a governmental body or another person. See id
§ 552.131(b). Section 552.131(b) protects the interests of governmental bodies, not third
parties. The city asserts the information it marked relates to confidential economic
development negotiations that have not resulted in final agreements with the business
prospects. Upon review, we find some of the information at issue is protected by section
552.131(b). Accordingly, the city may withhold the information we marked under section
552.131(b) of the Government Code. However, we find the city has not demonstrated any
of the remaining information reveals financial or other incentives that are being offered to
a business prospect. Thus, we conclude the city may not withhold any of the remaining
information under section 552.131(b) of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Id § 552.101. Section 552.101 encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. /Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Upon review, we find some of the information at issue satisfies the
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly,
the city must withhold the information we marked under section 552.101 of the
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Government Code in conjunction with common-law privacy. However, we find the city
failed to demonstrate any of the remaining information is highly intimate or embarrassing
and of no legitimate public interest. Therefore, the city may not withhold any of the
remaining information under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former employees or
officials of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code.? Gov’t Code § 552.117(a)(1). We note
section 552.117 is also applicable to personal cellular telephone numbers, provided the
cellular telephone service is not paid for by a governmental body. See Open Records
Decision No. 506 at 5-6 (1988) (section 552.117 is not applicable to cellular telephone
numbers paid for by governmental body and intended for official use). Whether a particular
item of information is protected by section 552.117(a)(1) must be determined at the time of
the governmental body’s receipt of the request for the information. See Open Records
Decision No. 530 at 5 (1989). Thus, information may be withheld under section
552.117(a)(1) only on behalf of a current or former employee or official who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s
receipt of the request for the information. Information may not be withheld under section
552.117(a)(1) on behalf of a current or former employee or official who did not timely
request under section 552.024 the information be kept confidential. Accordingly, if the
individuals whose information is at issue timely requested confidentiality under section
552.024 of the Government Code and the cellular telephone service is not paid for by a
governmental body, the city must withhold the cellular telephone numbers we marked
under section 552.117(a)(1) of the Government Code. Conversely, if the individuals at
issue did not timely request confidentiality under section 552.024 or the cellular telephone
service is paid for by a governmental body, the city may not withhold the marked
information under section 552.117(a)(1) of the Government Code.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device”). We understand an electricity
service identifier (“ESI”) number identifies an electric service location and can be used in
combination with a meter number to gain access to a meter at the electric service location.
Accordingly, with the exception of the information we marked for release, the city must
withhold all ESI numbers, the information it marked, and the additional information we
marked under section 552.136 of the Government Code. However, we find the city has not
explained the information we marked for release consists of a credit card, debit card, or

2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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charge card number, or is an access device number used to obtain money, goods, services,
or any item of value, or used to initiate the transfer of funds. See id §§ 552.136(a),
301(e)(1)(A) (governmental body must explain how claimed exception to disclosure
applies). Therefore, we find the city has failed to demonstrate the applicability of section
552.136 of the Government Code to the information we marked for release, and the city
may not withhold it on this ground.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body[,]” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). Id § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address
of a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a
governmental body, an e-mail address maintained by a governmental entity for one of its
officials or employees, or an e-mail address provided to a governmental body on a
letterhead. See id. § 552.137(c). We are unable to determine whether the e-mail addresses
in the remaining information belong to city employees or officials or fall within the scope
of section 552.137(c). Accordingly, we must rule conditionally. To the extent the e-mail
addresses at issue belong to employees or officials of the city or to the extent subsection (c)
applies, the e-mail addresses may not be withheld under section 552.137 of the Government
Code. However, to the extent the e-mail addresses at issue are not the personal e-mail
addresses of employees or officials of the city and subsection (c¢) does not apply, the city
must withhold such e-mail addresses under section 552.137 of the Government Code,
unless the individuals to whom the e-mail addresses belong affirmatively consent to their
release. See id. § 552.137(Db).

In summary, the city may withhold the information we marked under section 552.131(b) of
the Government Code. The city must withhold the information we marked under section
552.101 of the Government Code in conjunction with common-law privacy. The city must
withhold the cellular telephone numbers we marked under section 552.117(a)(1) of the
Government Code if the individuals whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code and the cellular telephone
service is not paid for by a governmental body. With the exception of the information we
marked for release, the city must withhold all ESI numbers and the information it marked
and we marked under section 552.136 of the Government Code. To the extent the e-mail
addresses at issue are not the personal e-mail addresses of employees or officials of the city
and subsection (c) does not apply, the city must withhold such e-mail addresses under
section 552.137 of the Government Code, unless the individuals to whom the e-mail
addresses belong affirmatively consent to their release. The city must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps:/www.texasattornevgeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

James M. Graham
Assistant Attorney General
Open Records Division
IMG/eb

Ref: ID# 821530

Enc. Submitted documents

c: Requestor
(w/o enclosures)

cc: 2 Third Parties
(w/o enclosures)



