KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 14, 2020

Ms. Karen Strand

Senior Assistant City Attorney
City of Mesquite

P.O. Box 850137

Mesquite, Texas 75185-0137

OR2020-10852

Dear Ms. Strand:

You ask whether certain information is ‘subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 822081.

The City of Mesquite (the “city”) received a request for the complete investigative file
relating to the in-custody death of a named individual.! You state the city will redact the
telephone numbers and addresses of 9-1-1 callers, lien information, Federal Bureau of
Investigation (“FBI”) numbers, and dates of birth pursuant to Open Records Letter Nos.
2011-15075 (2011), 2011-15761 (2011), 2012-06459 (2012), 2012-07334 (2012), and
2015-24970 (2015).> You claim the submitted information is excepted from disclosure
under sections 552.101, 552.103, 552.108, 552.1175, 552.130, 552.136, 552.137, and

' You inform us the requestor was required to make a deposit for payment of anticipated costs for the request
under section 552.263 of the Government Code, which the city received on February 18, 2020. See Gov’t
Code § 552.263(e) (if governmental body requires deposit or bond for anticipated costs pursuant to section
552.263, request for information is considered to have been received on date that governmental body receives
deposit or bond).

2 Open Records Letter Nos. 2011-15075 and 2011-15761 are previous determinations issued to the city
authorizing it to withhold the telephone numbers and addresses of 9-1-1 callers under section 552.101 of the
Government Code in conjunction with section 772.118 of the Health and Safety Code without requesting a
decision from this office. Open Records Letter No. 2012-01375 is a previous determination issued to the city
authorizing it to withhold lien information under section 552.101 of the Government Code in conjunction
with common-law privacy without requesting a decision from this office. Open Records Letter No.
2012-07334 is a previous determination issued to the city authorizing it to withhold FBI numbers under
section 552.101 of the Government Code in conjunction with section 411.083 of the Government Code. Open
Records Letter No. 2015-24970 is a previous determination issued to the city authorizing it to withhold the
dates of birth of public citizens under section 552.101 of the Government Code in conjunction with common-
law privacy without requesting a decision from this office.
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552.147 of the Government Code.> We have considered the exceptions you claim and
reviewed the submitted representative sample of information.*

Initially, we note some of the submitted information consists of city police officers’ body
worn camera recordings. Body worn cameras are subject to chapter 1701 of the
Occupations Code. Chapter 1701 provides the procedures a requestor must follow when
seeking a body worn camera recording. Section 1701.661 provides, in relevant part, the
following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the body
worn camera recordings at issue pursuant to chapter 1701, our ruling does not reach this
information and it need not be released.” However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection (a) to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

Next, we must address the city’s obligations under the Act. Section 552.301 describes the
procedural obligations placed on a governmental body that receives a written request for
information it wishes to withhold. See Gov’t Code § 552.301. Pursuant to section
552.301(e), a governmental body is required to submit to this office within fifteen business
days of receiving an open records request (1) written comments stating the reasons why the
claimed exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the

3 Although the city raises section 552.117, we note section 552.1175 is the correct exception to raise for
information the city does not hold in its capacity as employer. Further, we note we asked the city to provide
additional information pursuant to section 552.303 of the Government Code. See Gov't Code § 552.303(c)-(d)
(if attorney general determines information in addition to that required by section 552.301 is necessary to
render decision, written notice of that fact shall be given to governmental body and requestor, and
governmental body shall submit necessary additional information to attorney general not later than seventh
calendar day after date of receipt of notice).

“We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

3> As we are able to make this determination, we need not address your arguments against disclosure of this
information.
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date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e). The city received the request on
February 18, 2020. Thus, the city’s fifteen-business-day deadline was March 10, 2020.
Although the city timely raised arguments under sections 552.101, 552.103, 552.1175,
552.130, 552.136, 552.137, and 552.147 of the Government Code, the envelope in which
you submitted the written comments stating the reasons why section 552.108 applies bears
a postmark of March 25, 2020. See id. § 552.308(a) (prescribing rules for calculating
submission dates of documents sent via first class United States mail, common or contract
carrier, or interagency mail). Consequently, we find the city failed to comply with section
552.301 of the Government Code with regard to the city’s claim under section 552.108.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless there is a
compelling reason to withhold the information from disclosure. See id. § 552.302; Simmons
v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd.
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). We find you have
failed to establish a compelling reason to address your claim under section 552.108.

Next, we note the submitted information includes a custodial death report. Article 49.18(b)
of the Code of Criminal Procedure provides that with the exception of any portion of the
custodial death report the Office of the Attorney General (“OAG”) determines is privileged,
the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b). The format of
the report was revised in May 2006 and now consists of four pages and an attached
summary of how the death occurred. The OAG has determined the four-page report and
summary must be released to the public but any other documents submitted with the revised
report are confidential under article 49.18(b). Although you claim the submitted custodial
death report is excepted from disclosure under section 552.103 of the Government Code,
the exceptions to disclosure found in the Act do not generally apply to information that
other statutes make public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3
(1989). Accordingly, the city must release the submitted custodial death report pursuant to
article 49.18(b) of the Code of Criminal Procedure.

Next, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108 [.]

Gov’t Code §552.022(a)(1). The submitted information consists of a completed
investigation subject to section 552.022(a)(1). The city must release the completed
investigation pursuant to section 552.022(a)(1) unless it is excepted from disclosure under
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section 552.108 of the Government Code or expressly made confidential under the Act or
other law. See id. Although you raise section 552.103 of the Government Code for the
entirety of the submitted information, this section is a discretionary exception to disclosure
and does not make information confidential under the Act. See Dallas Area Rapid Transit
v. Dallas Morning News,4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions). Therefore, none of the submitted information may be withheld
under section 552.103. However, you raise sections 552.101, 552.1175, 552.130, 552.136,
and 552.137 for this information, which make information confidential under the Act.
Accordingly, we will also consider the applicability of these exceptions to the submitted
information. '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses chapter 411 of the Government Code,
which makes confidential criminal history record information (“CHRI”) generated by the
National Crime Information Center or by the Texas Crime Information Center. See id.
§ 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter
E-1 or subchapter F of the Government Code. See Gov’t Code § 411.083. Sections
411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; however,
a criminal justice agency may not release CHRI except to another criminal justice agency
for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 in conjunction with chapter
411, subchapter E-1 or subchapter F of the Government Code. We note Federal Bureau of
Investigation (“FBI”) numbers constitute CHRI generated by the FBI. Upon review, we
find some of the submitted information consists of CHRI that is confidential under section
411.083. Accordingly, the city must withhold the information you marked and the
additional information we have marked under section 552.101 of the Government Code in
conjunction with section 411.083 of the Government Code.”

Section 552.101 of the Government Code also encompasses information protected by
chapter 418 of the Government Code. As part of the Texas Homeland Security Act (the
“HSA”), sections 418.176 through 418.182 were added to chapter 418 of the Government

¢ We note the remaining information includes social security numbers. Section 552.147(b) of the Government
Code authorizes a government body to redact a living person’s social security number from public release
without the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147(b).

7 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Code. These provisions make confidential certain information related to terrorism. Section
418.181 of the Government Code provides the following:

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

Id. § 418.181; see also id. § 421.001(2) (defining “critical infrastructure” to include all
public or private assets, systems, and functions vital to security, governance, public health
and safety, economy, or morale of state or nation). Section 418.182 of the Government
Code provides the following:

(a) Except as provided by Subsections (b) and (c), information, including
access codes and passwords, in the possession of a governmental entity that
relates to the specifications, operating procedures, or location of a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

(b) Financial information in the possession of a governmental entity that
relates to the expenditure of funds by a governmental entity for a security

system is public information that is not excepted from required disclosure
under [the Act].

(c) Information in the possession of a governmental entity that relates to the
location of a security camera in a private office at a state agency, including
an institution of higher education, as defined by Section 61.003, Education
Code, is public information and is not excepted from required disclosure
under [the Act] unless the security camera:

(1) is located in an individual personal re31dence for which the state
provides security; or

(2) is in use for surveillance in an active criminal investigation.

Id. § 418.182. The fact that information may relate to a governmental body’s security
concerns does not make the information per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
any exception to disclosure, a governmental body asserting one of the confidentiality
provisions of the HSA must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov’t Code § 552.301(e)}(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

You state the information at issue consists of maps of the city jail, as well as video
recordings and still photographs from security cameras that are located at the city jail. You
state the submitted information “identifies details and layout of particular vulnerabilities of
the city’s infrastructure[.]” You assert, and we agree, the city’s jail constitutes critical



Ms. Karen Strand - Page 6

infrastructure for the purposes of section 418.181 of the Government Code. See generally
id. § 421.001. We note the submitted video recordings and still photographs reveal the
location, video quality, clarity, camera angles, and coverage of the security cameras. We
understand the security cameras are part of a security system used to protect public and
private property from acts of terrorism or related criminal activity. Based on your
representations and our review, we conclude the information at issue reveals the technical
details of particular vulnerabilities of critical infrastructure to an act of terrorism or is
related to the specifications, operating procedures, or location of a security system used to
protect public property from an act of terrorism or related criminal activity. See Tex. Dep’t
of Pub. Safety v. Abbott, 310 S.W.3d 670 (Tex. App.—Austin 2010, no pet.) (recorded
images necessarily relate to specifications of security system that recorded them, and thus,
are confidential under section 418.182). Accordingly, the city must withhold the submitted
maps of the jail, surveillance camera footage, and still captures of video surveillance
under section 552.101 of the Government Code in conjunction with section 418.181 and
section 418.182(a) of the Government Code. However, we find you failed to establish any
of the remaining information is confidential under section 418.181 or section 418.182 of
the Government Code. Therefore, the city may not withhold the remaining information
under section 552.101 of the Government Code in conjunction with section 418.181 or
section 418.182 of the Government Code.

Section 552.101 of the Government Code also encompasses section 773.091 of the Health
and Safety Code, which provides, in relevant part:

(b) Records of the identity, evaluation or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Except for the information specified in
section 773.091(g), emergency medical services (“EMS”) records are deemed confidential
under section 773.091. Upon review, we find the information you marked constitutes
records of the identity, evaluation, or treatment of a patient by EMS personnel. Thus,
except for the information subject to section 773.091(g), the city must withhold the
information you marked under section 552.101 of the Government Code in conjunction
with section 773.091(b) of the Health and Safety Code.?

& As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). A compilation of an individual’s criminal history is highly embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. US. Dep’t of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764
(1989) (finding significant privacy interest in compilation of individual’s criminal history
by recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Furthermore, we find a
compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. This office has also found personal financial information not relating to a
financial transaction between an individual and a governmental body is generally highly
intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (personal financial
information includes choice of particular insurance carrier), 523 (1989) (common-law
privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy).

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold
the information you marked and the additional information we have marked under section
552.101 of the Government Code in conjunction with common-law privacy.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a
governmental body in a non-employment capacity and the individual elects to keep the
information confidential. Gov’t Code § 552.1175. Section 552.1175 applies, in part, to
“peace officers as defined by Article 2.12, Code of Criminal Procedure[.]” Id.
§ 552.1175(a)(1). Section 552.1175 is also applicable to personal cellular telephone
numbers, provided the cellular telephone service is not paid for by a governmental body.
See Open Records Decision No. 506 (1988). Accordingly, to the extent the peace officer
whose information is at issue elects to restrict access to the information we have marked in
accordance with section 552.1175(b), the city must withhold the information under section
552.1175 of the Government Code; however, the city may only withhold the marked
cellular telephone number if the cellular telephone service is not paid for by a governmental
body. Conversely, to the extent the peace officer whose information is at issue does not
elect to restrict access to the marked information in accordance with section 552.1175(b),
the city may not withhold the information we have marked under section 552.1175 of the
Government Code. The remaining information at issue does not consist of a home address
or telephone number, social security number, emergency contact information, or family
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member information subject to section 552.1175 of the Government Code and no portion
of it may be withheld on that basis.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s or driver’s license, motor vehicle title or registration, or personal identification
document issued by an agency of this state or another state or country is excepted from
public release. Gov’t Code § 552.130(a). Upon review, we find the city must withhold the
motor vehicle record information you marked as well as the information we have marked
under section 552.130 of the Government Code. :

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
see id. § 552.136(a) (defining “access device™). Upon review, the city must withhold the
information you marked and the additional information we have marked under section
552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). Upon
review, we find the city must withhold the personal e-mail addresses you marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
public disclosure.

In summary, as the requestor did not properly request the body worn camera recordings at
issue pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this
information and it need not be released. The city must release the submitted custodial death
report pursuant to article 49.18(b) of the Code of Criminal Procedure. The city must
withhold the information you marked and the additional information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The city must withhold the submitted maps of the jail, surveillance
camera footage, and still captures of video surveillance under section 552.101 of the
Government Code in conjunction with section 418.181 and section 418.182(a) of the
Government Code. Except for the information subject to section 773.091(g), the city must
withhold the information you marked under section 552.101 of the Government Code in
conjunction with section 773.091(b) of the Health and Safety Code. The city must withhold
the information you marked and the additional information we have marked under section
552.101 of the Government Code in conjunction with common-law privacy. To the extent
the peace officer whose information is at issue elects to restrict access to the information
we have marked in accordance with section 552.1175(b), the city must withhold the
information under section 552.1175 of the Government Code; however, the city may only
withhold the marked cellular telephone number if the cellular telephone service is not paid
for by a governmental body. The city must withhold the motor vehicle record information
you marked as well as the information we have marked under section 552.130 of the
Government Code. The city must withhold the information you marked and the additional
information we have marked under section 552.136 of the Government Code. The city
must withhold the personal e-mail addresses you marked under section 552.137 of the
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Government Code, unless the owners affirmatively consent to their public disclosure. The
city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Kelly McWethy

Assistant Attorney General
Open Records Division
KM/rm

Ref: ID# 822081

Enc. Submitted documents

c: Requestor
(w/o enclosures)



