KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 30, 2020

Ms. Heather Silver

Assistant City Attorney

City of Dallas

1400 South Lamar, 6 Floor 6W
Dallas, Texas 75215

OR2020-09656

Dear Ms. Silver:

You ask whether certain information is subject to required public disclosure under the Pub-
lic Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 819018 (COD ORR# D024605-082019).

The City of Dallas (the “city”) received a request for information pertaining to specified
city police department units during a defined time period. The city states it will release
some information to the requestor. The city claims the submitted information is excepted
from disclosure under sections 552.101, 552.102, 552.117, 552.127, 552.130, 552.136,
552.140, and 552.148 of the Government Code.! We have considered the exceptions the
city claims and reviewed the submitted representative sample of information.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses section 6103(a) of title 26 of the United
States Code. Prior decisions of this office have held section 6103(a) of title 26 of the
United States Code renders federal tax return information confidential. See Attorney Gen-
eral Opinion H-1274 (1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4
forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term “return information” as

! We note, and the city acknowledges, it did not comply with section 552.301 of the Government Code in
requesting a ruling from this office. See Gov’t Code § 552.301(b), (¢). Nonetheless, as the exceptions the
city raises can provide compelling reasons to overcome the presumption of openness, we will consider their
applicability to the submitted information. See id §§ 552.007, .302, .352.

> We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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“a taxpayer’s identity, the nature, source, or amount of his income, payments, receipts,
deductions, exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, de-
ficiencies, overassessments, or tax payments . . . or any other data, received by, recorded
by, prepared by, furnished to, or collected by the Secretary [of the Treasury] with respect
to a return or with respect to the determination of the existence, or possible existence, of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]”
See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return infor-
mation” expansively to include any information gathered by the Internal Revenue Service
regarding a taxpayer’s liability under title 26 of the United States Code. See Mallas v.
Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir.
1993). Thus, the submitted W-4 form constitutes tax return information that is confidential
under section 6103(a) of title 26 of the United States Code and the city must withhold it
under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses section 58.008 of the Family
Code, which provides, in part:

(b) Except as provided by Subsection (c), law enforcement records concern-
ing a child and information concerning a child that are stored by electronic
means or otherwise from which a record could be generated may not be
disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from
adult records;

(2) if maintained electronically in the same computer system
as adult records, accessible only under controls that are sep-
arate and distinct from the controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a cen-
tral state or federal depository, except as provided by Sub-
section (c¢) or Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id § 51.03(a)~(b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code). Section
58.008(b) is applicable to records of juvenile conduct that occurred before, on, or after
September 1, 2017. See Act of May 28, 2017, 85th Leg., R.S., ch. 746, § 22. The juvenile
must have been at least 10 years old and less than 17 years of age when the conduct oc-
curred. See Fam Code § 51.02(2) (defining “child” for purposes of title 3 of Family Code).
Upon review, we find the city has failed to demonstrate the information it marked identifies
an individual who is ten years of age or older and under the age of seventeen as a suspect
or offender of delinquent conduct or conduct indicating a need for supervision. Therefore,
the city may not withhold any of the information it marked under section 552.101 of the
Government Code in conjunction with section 58.008 of the Family Code.
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Section 552.101 of the Government Code also encompasses information protected by sec-
tion 560.003 of the Government Code, which provides, “[a] biometric identifier in the pos-
session of a governmental body is exempt from disclosure under [the Act].” Gov’t Code
§ 560.003; see id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry). There is no indication the requestor has a
right of access to the submitted fingerprints under section 560.002. See id. § 560.002(1)(A)
(governmental body may not sell, lease, or otherwise disclose individual’s biometric iden-
tifier to another person unless the individual consents to disclosure). Accordingly, the city
must withhold the fingerprints we have marked under section 552.101 of the Government
Code in conjunction with section 560.003 of the Government Code. However, we find
none of the remaining information the city marked constitutes biometric identifiers for pur-
poses of section 560.003. Thus, the city may not withhold the remaining information it
marked under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses information protected by chap-
ter 411 of the Government Code, which makes confidential criminal history record infor-
mation (“CHRI”) generated by the National Crime Information Center or by the Texas
Crime Information Center. See id. § 411.083(a). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual laws with respect to the CHRI it generates. See id. Section
411.083 of the Government Code deems confidential CHRI that the Department of Public
Safety (“DPS”) maintains, except that DPS may disseminate this information as provided
in chapter 411, subchapter F, or subchapter E-1 of the Government Code. See Gov’t Code
§ 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to an-
other criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not release CHRI
except as provided by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under section
552.101 in conjunction with chapter 411, subchapter F, of the Government Code. Upon
review, we find a portion of the remaining information consists of CHRI that is confidential
under section 411.083. Thus, the city must withhold the information we have marked un-
der section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the publi-
cation of which would be highly objectionable to a reasonable person, and (2) not of legit-
imate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. This office has also found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from required pub-
lic disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992),
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545 (1990) (deferred compensation information, participation in voluntary investment pro-
gram, election of optional insurance coverage, mortgage payments, assets, bills, and credit
history). This office has found financial information relating only to an individual ordi-
narily satisfies the first requirement of the test for common-law privacy. See Open Records
Decision Nos. 600 (designation of beneficiary of employee’s retirement benefits, direct
deposit authorization, and forms allowing employee to allocate pretax compensation to
group insurance, health care or dependent care), 523 (1989). However, information con-
cerning financial transactions between an employee and a public employer is generally of
legitimate public interest. See ORDs 600, 523. Therefore, financial information relating
to retirement benefits must be disclosed if it reflects the employee’s mandatory contribu-
tions to a retirement program. See ORD 600. On the other hand, information is excepted
from disclosure if it relates to a voluntary investment the employee made in an optional
benefits plan offered by the agency. Id. Additionally, this office has concluded some kinds
of medical information are generally highly intimate or embarrassing. See Open Records
Decision No. 455 (1987). Upon review, we find portions of the remaining information
satisfy the standard articulated by the Texas Supreme Court in Industrial Foundation.
Therefore, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. However, we find the
city has failed to demonstrate any of the remaining information at issue is highly intimate
or embarrassing and not of legitimate public concern. Thus, the city may not withhold any
of the remaining information under section 552.101 in conjunction with common-law pri-
vacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll da-
tabase of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the city must withhold
all employees’ dates of birth in the remaining information under section 552.102(a) of the
Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security num-
ber of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2). Section
552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure. We have marked information under section 552.117 that consists of the per-
sonal information of city employees and the information is held in the employment context.
In this instance, however, it is unclear whether the individuals whose information is at issue
are currently licensed peace officers as defined by article 2.12 of the Code of Criminal
Procedure. Accordingly, to the extent the individuals whose information is at issue are
currently licensed peace officers as defined by article 2.12, the city must withhold the in-
formation we marked under section 552.117(a)(2) of the Government Code. Conversely,
to the extent the individuals whose information is at issue are not licensed peace officers
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as defined by article 2.12, then the city may not withhold the marked information under
section 552.117(a)(2).

If the information we marked under section 552.117 pertains to individuals who are not
licensed peace officers, then the marked information may be subject to sec-
tion 552.117(a)(1) of the Government Code. Section 552.117(a)(1) excepts from disclo-
sure the home address and telephone number, emergency contact information, social secu-
rity number, and family member information of a current or former employee of a govern-
mental body who requests this information be kept confidential under section 552.024 of
the Government Code. See id. § 552.117(a)(1). Whether a particular item of information
is protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at
5 (1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf
of a current or former employee who made a request for confidentiality under section
552.024 prior to the date of the governmental body’s receipt of the request for the infor-
mation. Therefore, to the extent the individuals at issue are not licensed peace officers as
defined by article 2.12 and to the extent these individuals timely requested confidentiality
under section 552.024 of the Government Code, the city must withhold the marked infor-
mation under section 552.117(a)(1) of the Government Code. Conversely, to the extent
the individuals at issue are not licensed peace officers as defined by article 2.12 and did
not timely request confidentiality under section 552.024, the city may not withhold the
marked information under section 552.117(a)(1).

Section 552.127 of the Government Code excepts from disclosure information that “iden-
tifies a person as a participant in a neighborhood crime watch organization and relates to
the name, home address, business address, home telephone number, or business telephone
number of the person.” Gov’t Code § 552.127(a); see also id § 552.127(b) (defining
“neighborhood crime watch organization” as “a group of residents of a neighborhood or
part of a neighborhood that is formed in affiliation or association with a law enforcement
agency in this state to observe activities within the neighborhood or part of a neighborhood
and to take actions intended to reduce crime in that area.”). The city seeks to withhold
some of the remaining information under section 552.127. The city asserts the information
it marked identifies an individual who is a member of a neighborhood crime watch organ-
ization. Upon review, we find the city must withhold the information we have marked
under section 552.127 of the Government Code. However, we find the city has failed to
demonstrate the applicability of section 552.127 to the remaining information it marked,
and the city may not withhold it on that basis.

Section 552.136 of the Government Code provides, “[nJotwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136(b);
see id. § 552.136(a) (defining “access device”). We note check numbers are not access
device numbers for purposes of section 552.136. The city states the submitted employee

3 Regardless of the applicability of section 552.117 of the Government Code, we note section 552.147(b) of
the Government Code authorizes a governmental body to redact a living person’s social security number
from public release without the necessity of requesting a decision from this office. See Gov’t Code
§ 552.147(b).
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identification numbers are used in conjunction with one additional digit to access city credit
union bank accounts. We therefore conclude the city must withhold all employee identifi-
cation numbers in the remaining information under section 552.136 of the Government
Code. However, we find the city has not demonstrated the remaining information it marked
consists of access device numbers for purposes of section 552.136, and the city may not
withhold it on that basis.

Section 552.140 of the Government Code provides a military veteran’s DD-214 form or
other military discharge record that is first recorded with, or that otherwise first comes into
the possession of, a governmental body on or after September 1, 2003, is confidential for
a period of seventy-five years and may only be disclosed in accordance with section
552.140 or in accordance with a court order. See id. § 552.140(a)-(b). The city does not
inform us, and we are unable to determine, when the city first came into possession of the
submitted DD-214 form. Therefore, we must rule conditionally. If the city came into
possession of the form on or after September 1, 2003, then the city must withhold the sub-
mitted DD-214 form under section 552.140 of the Government Code. If the city received
the form before September 1, 2003, then the city may not withhold the form pursuant to
section 552.140 of the Government Code.

Section 552.148 of the Government Code provides the following:
(a) In this section, “minor” means a person younger than 18 years of age.

(b) The following information maintained by a municipality for purposes
related to the participation by a minor in a recreational program or activity
is excepted from the requirements of Section 552.021:

(1) the name, age, home address, home telephone number, or social
security number of the minor;

(2) a photograph of the minor; and
(3) the name of the minor’s parent or legal guardian.

Id § 552.148. The city asserts portions of the remaining information identify minors. We
understand the information at issue relates to the participation by these minors in a city
recreational program or activity. Upon review, we find the city must withhold the infor-
mation we marked under section 552.148 of the Government Code. However, we find the
remaining information at issue does not consists of personal information maintained by the
city pertaining to a minor for purposes of section 552.148 of the Government Code, and
the city may not withhold it on that basis.

In summary, the city must withhold the submitted W-4 form under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.
The city must withhold the fingerprints we have marked under section 552.101 of the Gov-
ernment Code in conjunction with section 560.003 of the Government Code. The city must
withhold the information we have marked under section 552.101 of the Government Code
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in conjunction with section 411.083 of the Government Code. The city must withhold the
information we have marked under section 552.101 of the Government Code in conjunc-
tion with common-law privacy. The city must withhold all employees’ dates of birth in
the remaining under section 552.102(a) of the Government Code. To the extent the indi-
viduals whose information is at issue are currently licensed peace officers as defined by
article 2.12 of the Code of Criminal Procedure, the city must withhold the information we
marked under section 552.117(a)(2) of the Government Code. To the extent the individu-
als at issue are not licensed peace officers as defined by article 2.12 and to the extent these
individuals timely requested confidentiality under section 552.024 of the Government
Code, the city must withhold the marked information under section 552.117(a)(1) of the
Government Code. The city must withhold the information we have marked under section
552.127 of the Government Code. The city must withhold all employee identification
numbers in the remaining information under section 552.136 of the Government Code. If
the city came into possession of the form on or after September 1, 2003, then the city must
withhold the submitted DD-214 form under section 552.140 of the Government Code. The
city must withhold the information we marked under section 552.148 of the Government
Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the gov-
ernmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps://www.texasattornevgeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Gerald Arismendez
Assistant Attorney General
Open Records Division
GAA/mo

Ref: ID# 819018

Enc. Submitted documents

c: . Requestor
(w/o enclosures)



