
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Mard 30, 2020 

Ms. j is Long 
Puhl~ IIInformation Coordinator II 
City 9ft Dallas 
15001WII arilla Street, Suite 5DS 
Dall l Texas 75201 

OR2020-09641 

Dear ~e· Long: 

You ffik whether certain information is subject to required public disclosure under the 
Publifl~nformation Act (the "Act"), chapter 552 of the Government Code. Your request 
was tigned ID# 819422 (ORR Nos. C000203-0i 0720 and C000855-012920). 

Theil I 
1

lty of Dallas (the "city") received two requests from different requestors for 
info • htion pertaining to federal opportunity zone tax incentives. You state you are 
relea~ fug some information. You claim some of the submitted information is excepted from 
discl~Efre under sections 552.103, 552.104, 552.105, 552.107, 552.111, and 552.139 of the 
Govd ent Code. You also state release of the remaining information may implicate the 
interci:~s of Impact DataSource, LLC and Hoque Global. Accordingly, you notified these 
third l~bies of the request for information and of their right to submit arguments stating 
why fMeir information should not be released. See Gov't Code § 552.305 (permitting 
interef~ed third party to submit to attorney general reasons why requested information 
shou~11 not be released); Open Records Decision No. 542 (1990) ( determining statutory 
predelJ1essor to secti~n 552.~05 ?~rmits gove~ent~l body ~o re~y on interested third party 
to rai~b and explam apphcab1hty of except10n m certam c1rcumstances). We have 
consiU~

1

1 
red the exceptions you claim and reviewed the submitted representative sample of 

• .c 1~r I • I 
m10,atlon. 

InitiJLI , we note an interested third party is allowed ten business days after the date of its 
receit~ of the governmental body's notice under section 552.305(d) of the Government 

1 We 1~ ume the "representative sample" of records submitted to this office is truly representative of the 
reques~ tl records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter d :~s not reach, and therefore does not authorize the withholding of, any other requested records to the extent ~t those reconls contain substantially differeut types of infonnation than that submitted to th;, office. 
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Codi ljo submit its reasons, if any, as to why infonnation relating to that party should be 
wit 

I 
cild from public disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of 

this 1 .~ter, we have not received comments from either of the third parties explaining why 
the s~

1 

~mitted information should not be released. Therefore, we have no basis to conclude 
eithe ol f the third parties have a protected proprietary interest in the submitted information. 
See i [ § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of 
com;! frcial or financial information, party must show by specific factual evidence, not 
concl sory or generalized allegations, that release of requested information would cause 
that I fuiy substantial competitive harm), 552 at 5 (1990) (party must establish prima facie 
case ~at information is trade secret), 542 at 3. Accordingly, the city may not withhold the 
subi~~~ted information on the basis of any proprietary interest either of the third parties may 
have 1[ the information. 

Sect~ 1

1

n 552.105 of the Government Code excepts from disclosure information relating to 
"appr 

1

lisals or purchase price of real or personal property for a public purpose prior to the 
form1 ~ award of contracts for the property." Gov't Code § 552.105(2). Section 552.105 is 
desig 1 ed to protect a governmental body's planning and negotiating position with respect 
to pd · cular transactions. Open Records Decision Nos. 564 at 2 (1990), 357 (1982), 310 
(198: \ Information that is excepted from disclosure under section 552.105 that pertains to 
suchl 1.egotiations may be excepted from disclosure so long as the transaction relating to 
that t : ormation is not complete. See ORD 310. But the protection offered by section 
552.f 

1

ffi5 is n~t limited solel! to transactions not ye~ fina~ized. This office has concluded 
that \~formation about spe_c1fic parcels of _land obtamed m advance of ?ther pai:cels to be 
acquifed for the same proJect could be withheld where release of the mformat10n would 
ha~ lt~e governmental body's negotiating position with respect to the remaining parcels. 
See <DRD 564 at 2. A governmental body may withhold information "which, if released, 
wou~

1

]11 impair or tend to impair [its] 'planning and negotiating position in regard to 
partic'ffilar transactions."' ORD 357 at 3 (quoting Open Records Decision No. 222 (1979)). 
The I ~1estion of whether specific information, if publicly released, would impair a 
gove I ental body's planning and negotiating position with regard to particular 
trans 1 <ltions is a question of fact. Accordingly, this office will accept a governmental 
bodyl'f good-faith determination in this regard, unless the contrary is clearly shown as a 
matte~ oflaw. See ORD 564. 

We j derstand you have made a good-faith determination the information at issue relates 
to thb ~ppraisal or purchase price of real property the city intends to acquire. You state the 

I 11 
acqui. ition of the property at issue has not been finalized and release of the information at 
issue! : ould harm the city's negotiating position with respect to this property. Based on 
thes9 

1

epresentations and our review, we conclude the city may withhold the information 
you , arked under section 552.105 of the Government Code.2 

Secti~i 5 5 2.107 (I) of the Government Code protects information coming within the 
atto°i1i~Y-client privilege. When asserting the attorney-client privilege, a governmental 
body 1

1 as the burden of providing the necessary facts to demonstrate the elements of the 

2 As ~Ir ruling is dispositive, we need not address the remaining argument against disclosure of this 
info ! 1 ion. 
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prij ,~e in order to withhold the information at issue. Open Records Decision No. 676 at 
6-7 ~ · 1002). First, a governmental body must demonstrate that the information constitutes 
or d99r~ents a com~u?ication. Id. ~t 7. Second, th~ communicati_on must have been made 
"to f~?i1htate the rend1t10n of profess10nal legal services" to the chent governmental body. 
TEX.I!· Evm. 503(b )(1 ). The privilege does not apply when an attorney or representative 
is in~~lved in some capacity other than that of providing or facilitating professional legal 
serv~a~s to the client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 
340 1

1 
ex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not 

applf if attorney acting in a capacity other than that of attorney). Governmental attorneys 
ofteri ict in capacities other than that of professional legal counsel, such as administrators, 
inve~ ~gators, or managers. Thus, the mere fact that a communication involves an attorney 
for tTo.

1

1

1 

government does not demonstrate this element. Third, the privilege applies only to 
comijunications between or among clients, client representatives, lawyers, and lawyer 
repr9ffntatives. TEX. R. Evm. 503(b )(1 ). Thus, a governmental body must inform this 
offic~lpf the identities and capacities of the individuals to whom each communication at 
issu1 l~as been made. Lastly, the attorney-client privilege applies only to a coY?fidential 
coml1 nication, id., meaning it was "not intended to be disclosed to third persons other 
than I ose: (A) to whom disclosure is made to further the rendition of professional legal 
servi! is to the client; or (B) reasonably necessary to transmit the communication." [d, 

503(~~5). Whether a communication meets this definition depends on the intent of the 
partiM involved at the time the information was communicated. Osborne v. Johnson, 954 
S.WJl]I~ 180, 184 (Tex. App.-Waco 1997, orig. proceeding). Moreover, because the client 
may ~lect to waive the privilege at any time, a governmental body must explain that the 
confiill1 ~ntiality of a communication has been maintained. Section 552.107(1) generally 
exce 1 tb an entire communication that is demonstrated to be protected by the attorney-client 
privii 1~e unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.1~tl 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contal~ed therein), 

You ~~m Exhibit E is protected by section 552. 107(1) of the Government Code. You state 
the iJ~ormation at issue consists of communications involving city employees and attorneys 
for t ! J city. You state the communications were made in confidence for the purpose of 
facili &ting the rendition of professional legal services to the city and that these 
com ! , 1 ications have remained confidential. Based on your representations and our 
reviel I' we find you have demonstrated the applicability of the attorney-client privilege to 
the s1 ~mitted information. Accordingly, the city may withhold Exhibit E under section 
552.117(1) of the Government Code.3 

Se~ 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraaJJency memorandum or letter that would not be available by law to a party in litigation 
withl~he agency[.]" Gov't Code§ 552.111. This exception encompasses the deliberative 
proce 1

~ privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
secti ! 11 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and t1 encourage open and frank discussion in the deliberative process. See Austin v. City 

3 As r ruling is dispositive, we need not address the remaining arguments against disclosure of this 
. ti I I I . m or, tion. 
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of S I Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, writ refd n.r.e.); 
OpeJ ecords Decision No. 538 at 1-2 (1990). 

In 01 !n Records Decision No. 615, this office re-examined the statutory predecessor to 
secti 1 !~ 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbf~iath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
sectitjw 552.111 excepts from disclosure only those internal communications that consist of 
advi!J

1

,, recommendations, opinions, and other material reflecting the policymaking 
I I proce ,ses of the governmental body. See ORD 615 at 5. A governmental body's 

poli9 !inaking functions do not encompass routine internal administrative or personnel 
mattei rl , and disclosure of information about such matters will not inhibit free discussion of 
poli9 issues among agency personnel. Id.; see also City of Garland v. Dallas Morning 
News 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
com~ nications that did not involve policymaking). A governmental body's policymaking 
fundi&ns do include administrative and personnel matters of broad scope that affect the 
gove1 11 ental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

FurtJ t section 5 52.111 does not protect facts and written observations of facts and events 
sevef 1ble from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex. 
Atto1 1ky Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. But 
if fa9 iial information is so inextricably intertwined with material involving advice, opinion, 
or re 1

1

pmmendation as to make severance of the factual data impractical, the factual 
info I ation also may be withheld under section 552.111. See Open Records Decision 

I 

No. 3 3 at 3 (1982). 

This I , ~ce has also concluded a preliminary draft of a do~ument intended for pub lie release 
m its lnal form necessanly represents the drafter's advice, opmion, and recommendat10n 
with I 11rgard to the form and content of the final document, so as to be excepted from 
disclUiure under section 552.111. See Open Records Decision No. 559 at 2 (1990) 
(appl~ing statutory predecessor). Section 552.111 protects factual information in the draft 
that J' ~o will be included in the final version of the document. See id. at 2-3. Thus, section 
552.1111 encompasses the entire contents, including comments, underlining, deletions, and 
proofi ~ading marks, of a preliminary draft of a policymaking document that will be released 
to th 

I ii ublic in its final form. See id at 2. 

You Jate the information you marked consists of drafts of policymaking documents that 
have ~ben or are intended to be released in their final forms. Upon review, we find the city 
may I I · thhold the information you marked under section 5 52.1 11 of the Government Code. 

Secti, 552.139 of the Government Code provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information that relates to computer network security, to restricted 
information under Section 2059.055 [of the Government Code], or to the 
design, operation, or defense of a computer network. 

Id.§ , 2.139(a). Section 2059.055 of the Government Code provides in pertinent part: 
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(b) Network security information is confidential under this section if the 
information is: 

(1) related to passwords, personal identification numbers, access 
codes, encryption, or other components of the security system of a 
state agency[.] 

Gov'! 
1
code § 2059.055(b). Upon review, we find the information you marked relates to 

comp ter network security, and the design, operation, or defense of the city's computer 
net~, :k. Accordingly, the city must withhold the information you marked under section 
552.li9 of the Government Code. 

SecJ !n 5 52.11 7 (a)( I) of the Government Code excepts from disclosure the home address 
and~ ~ephone number, emergency contact information, social security number, and family 
mem :er information of a current or former employee or official of a governmental body 
who I 1equests this information be kept confidential under section 552.024 of the 
Gov~ ent Code.4 See id. § 552.117(a)(l). Section 552.117 is applicable to cellular 
telep1 bne numbers, provided the cellular telephone service is not paid for by a 
gove! 1 ental body. See Open Records Decision No. 506 at 5-6 (1988) (statutory 
pred6 ,:essor to section 552.117 not applicable to cellular telephone numbers provided and 
paid I br by governmental body and intended for official use). Whether a particular item of 
info 11ation is protected by section 552.117(a)(l) must be determined at the time of the 
gove , ental body's receipt of the request for the information. See Open Records Decision 
No. 5 lo at 5 (1989). Thus, information may be withheld under section 552.l l 7(a)(l) only 
on bJ lalf of a current or former employee or official who made a request for confidentiality 
unde~lkection 552.024 prior to the date of the governmental body's receipt of the request 
for t;

1 J information. Accordingly, if the individual whose information is at issue timely 
requ6 1~ed confidentiality pursuant to section 552.024 of the Government Code, the city 
mustlJ~ithhold the information we marked under section 552.l 17(a)(l) of the Government 
Codej however, the cellular telephone number may only be withheld if a governmental 
bod1 , oes not pay for the cellular telephone service. 

In s , !lmary, the city may withhold the information you marked under section 552.105 of 
the d,vernment Code. The city may withhold Exhibit E under section 552.107(1) of the 
GovJ I ent Code. The city may withhold the information you marked under section 
552. i 11 of the Government Code. The city must withhold the information you marked 
unde~· I section 552.139 of the Government Code. To the extent the individual whose 
info 1 , ation is at issue timely requested confidentiality pursuant to section 552.024 of the 
GovJ ,I ent Code, the city must withhold the information we marked under section 
552.1 .l7(a)(l) of the Government Code; however, the cellular telephone number may only 
be w~ hheld if a governmental body does not pay for the cellular telephone service. The 

. I I 1 h . . . .c • city , , st re ease t e remammg m1ormat10n. 

4 The ~ffice of the Attorney General will raise a mandatory exception on behalf of a governmental body, but 
ordinJJ/ y will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 4 70 

I 

(1987D 
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This 

1

. tter ruling is limited to the particular information at issue in this request and limited 
to th~ ~acts as presented to us; therefore, this ruling must not be relied upon as a previous 
dete , , , ination regarding any other information or any other circumstances. 

This l~ling triggers important deadlines regarding the rights and responsibilities of the 
gov9 , ental body and of the requestor. For more information concerning those rights and 
resp@, 11 sibilities, please visit our website at https://www.texasattornevgeneral.gov/open­
aovd lment/members- ublic/what-ex ect-after-ruling-issued or call the OAG's Open 
Govbi'bment Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
char 

1 

~s for providing public information under the Public Information Act may be directed 
to th' If ost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Sincl ely, 

D. j Lile Case 
Assi~~1nt Attorney General 
0 1 ~ do· .. pej IL ecor s 1v1s10n 

DM 1 /i'lbm 

Ref: ID# 819422 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 

2 Third Parties 
(w/o enclosures) 


