KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 26, 2020

Ms. Jennifer Slack

Assistant District Attorney
Lubbock County Sheriff’s office
904 Broadway, Second Floor
Lubbock, Texas 79401

OR2020-09428

Dear Ms. Slack:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 818449 (ORR.1873).

The Lubbock County Sheriff’s Office (the “sheriff’s office™) received a request for
specified records during a defined time period pertaining to the requestor’s client and
specified sheriff’s office policies. You claim the submitted information is excepted from
disclosure under section 552.101 of the Government Code.! You also state you notified the
Texas Department of Criminal Justice (the “department™) of the request for information and
of its right to submit arguments to this office as to why the submitted information should
not be released.? See Gov’t Code § 552.304 (interested party may submit comments stating
why information should or should not be released). We have considered the exception you
claim and reviewed the submitted information.

Initially, you note some of the submitted information is not responsive to the present request
because it does not pertain to any of the information requested by the requestor. This ruling
does not address the public availability of the non-responsive information, which you
marked, and the sheriff’s office need not release it in response to this request.

! We note the sheriff’s office did not comply with section 552.301 of the Government Code in requesting this
decision. See Gov’t Code § 552.301(b), (e). Nonetheless, because section 552.101 of the Government Code
can provide a compelling reason to overcome the presumption of openness, we will consider its applicability
to the submitted information. See id. §§ 552.007, .302, .352.

2 As of the date of this letter, we have not received any comments from the department explaining why any
portion of the submitted information should not be released to the requestor.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses information protected by chapter 418 of the
Government Code. As part of the Texas Homeland Security Act, sections 418.176 through
418.182 were added to chapter 418 of the Government Code. These provisions make
confidential certain information related to terrorism. Section 418.176(a) provides:

Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to staffing requirements of an emergency response
provider, including law enforcement agency, a fire-fighting agency,
Or an emergency services agency;

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of the provider.

Id. § 418.176(a). The fact that information may relate to a governmental body’s security
concerns does not make the information per se confidential under the Texas Homeland
Security Act. See Open Records Decision No. 649 at 3 (1996) (language of confidentiality
provision controls scope of its protection). Furthermore, the mere recitation by a
governmental body of a statute’s key terms is not sufficient to demonstrate the applicability
of a claimed provision. As with any exception to disclosure, a governmental body asserting
one of the confidentiality provisions of the Texas Homeland Security Act must adequately
explain how the responsive records fall within the scope of the claimed provision. See
Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how claimed exception
to disclosure applies).

You state the information you marked consists of information pertaining to the Lubbock
County Courthouse (the “courthouse”). You state the information at issue “details]
methods and procedures for law enforcement to execute . . . in order to eliminate or reduce
criminal activity the [courthouse] and courtrooms.” You further state the information at
issue indicates secure locations throughout the courthouse, including “law enforcement
areas that are unknown and inaccessible to the public.” Based upon these representations
and our review, we find the information at issue was collected, assembled, or maintained
by a governmental entity for the purpose of preventing, detecting, or investigating an act of
terrorism or related criminal activity and relates to the staffing requirement or tactical plan
of an emergency response provider. Accordingly, the sheriff’s office must withhold the
information you marked under section 552.101 of the Government Code in conjunction
with section 418.176 of the Government Code.>

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
inforamtion.
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Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 411.083 of the Government Code, which pertains to criminal
history record information (“CHRI”). CHRI generated by the National Crime Information
Center (“NCIC”) or by the Texas Crime Information Center is confidential under federal
and state law. CHRI means “information collected about a person by a criminal justice
agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Id.
§ 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI obtained from the NCIC network or other states. See 28 C.F.R. § 20.21. The federal
regulations allow each state to follow its individual law with respect to CHRI it generates.
Open Records Decision No. 565 at 7 (1990); see generally Gov’t Code ch. 411 subch. F.
Section 411.083 of the Government Code deems confidential CHRI the Texas Department
of Public Safety (“DPS”) maintains, except DPS may disseminate this information as
provided in chapter 411, subchapter F, or subchapter E-1, of the Government Code. See
Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except
to another criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Thus,
any CHRI obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter
411. We note Federal Bureau of Investigation (“FBI”’) numbers constitute CHRI generated
by the FBI. Upon review, we find the information we marked consists of CHRI which the
sheriff’s office must withhold under section 552.101 of the Government Code in
conjunction with section 411.083 of the Government Code and federal law.*

Section 552.101 of the Government Code also encompasses information made confidential
by statute, such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the
Occupations Code, which governs release of medical records. Section 159.002 of the MPA
provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
“information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

* We note the requestor can obtain his own CHRI from DPS. See Gov’t Code § 411.083(b)(3).
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Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created
by either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
we marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a
patient by a physician that was created or is maintained by someone under the supervision
of a physician. Accordingly, the sheriff’s office must withhold the information we marked
under section 552.101 of the Government Code in conjunction with the MPA.

In summary, the sheriff’s office must withhold the information you marked under section
552.101 of the Government Code in conjunction with section 418.176 of the Government
Code. The sheriff’s office must withhold the information we marked under section 552.101
of the Government Code in conjunction with section 411.083 of the Government Code and
federal law. The sheriff’s office must withhold the information we marked under section
552.101 of the Government Code in conjunction with the MPA. The sheriff’s office must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Ashley Crutchfield
Assistant Attorney General
Open Records Division
AC/eb

Ref: ID# 818449

Enc. Submitted documents

c: Requestor
(w/o enclosures)



