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Ms. Priscilla de Mata

Counsel for the Canutillo Independent School District
Blanco Ordonez Mata & Wechsler, P.C.

5715 Cromo Drive

El Paso, Texas 79912

OR2020-09238
Dear Ms. De Mata:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 818732.

The Canutillo Independent School District (the “district™), which you represent, received a
request for information pertaining to specified investigations during a specified date range.
You state the district does not maintain information responsive to a portion of the request.!
You also state the district is withholding student-identifying information pursuant to the
Family Educational Rights and Privacy Act (“FERPA”™), section 1232g of title 20 of the
United States Code.? You claim the submitted information is excepted from disclosure
under sections 552.116 and 552.117 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

! The Act does not require a governmental body that receives a request for information to create information
that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992),
563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

2 The United States Department of Education Family Policy Compliance Office (the “DOE”) has informed
~ this office FERPA does not permit state and local educational authorities to disclose to this office, without
parental or student consent, unredacted, personally identifiable information contained in education records
for the purpose of our review in the open records ruling process under the Act. The DOE has determined
FERPA determinations must be made by the educational authority in possession of the education records. A
copy of this letter may be found on thé Office of the Attorney General’s website:
https://www.texasattorneygeneral.gov/sites/detault/files/files/divisions/open-government/20060725-
USDOE-FERPA .pdf. '
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Initially, we note the submitted information contains agendas and the minutes of public
meetings. The agendas and minutes of a governmental body’s public meetings are
specifically made public under provisions of the Open Meetings Act (the “OMA”), chapter
551 of the Government Code. See Gov’t Code § 551.022 (minutes and tape recordings of
open meeting are public records and shall be available for public inspection and copying
on request to governmental body’s chief administrative officer or officer’s designee).
Although the district seeks to withhold this information under sections 552.116 and 552.117
of the Government Code, as a general rule, the exceptions to disclosure found in the Act do
not apply to information that other statutes make public. See Open Records Decision Nos.
623 at 3 (1994), 525 at 3 (1989). Accordingly, the district must release the submitted
agendas and meeting minutes pursuant to the OMA.

Section 552.116 of the Government Code provides the following:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,

- Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from the
requirements of Section 552.021. If information in an audit working paper
is also maintained in another record, that other record is not excepted from
the requirements of Section 552.021 by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute of this
state or the United States, the charter or an ordinance of a
municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the governing board of a
hospital district, a resolution or other action of a board of trustees of
a school district, including an audit by the district relating to the
criminal history background check of a public school employee, or
a resolution or other action of a joint board described by Subsection
(a) and includes an investigation. ‘

(2) “Audit working paper” includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or
preparing an audit report, including:
(A) intra-agency and interagency communications; and
(B) drafts of the audit report or portions of those drafts.
Gov’t Code § 552.116. The district seeks to withhold the remaining information under

section 552.116 of the Government Code. However, the purpose of section 552.116 is to
protect the interests of the auditor, not the auditee. Here, the Texas Education Agency (the
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“TEA”) is the auditor, and the information at issue is maintained by the district, which is
the auditee. As the auditee, the district may not assert section 552.116 to protect its own
interests in withholding information from disclosure. We note this office has received no
arguments from the TEA seeking to withhold the information at issue under section 552.116
of the Government Code. Accordingly, the district may not withhold any of the remaining
information under section 552.116 of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body
who requests this information be kept confidential under section 552.024 of the
Government Code. See Gov’t Code § 552.117(a)(1). We note section 552.117 is also
applicable to personal cellular telephone numbers, provided the cellular telephone service
is not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental
body and intended for official use). We also note a post office box number is not a “home
address” for purposes of section 552.117(a). See Open Records Decision No. 622 at 4
(1994) (legislative history makes clear that purpose of Gov’t Code § 552.117 is to protect
public employees from being harassed at home). Whether a particular item of information
is protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024
the information be kept confidential. Therefore, to the extent the individuals whose
information is at issue timely requested confidentiality under section 552.024 of the
Government Code, the district must withhold the information we marked under section
552.117(a)(1) of the Government Code; however, the marked cellular telephone number
may be withheld only if a governmental body does not pay for the cellular telephone
service. Conversely, to the extent the individuals at issue did not timely request
confidentiality under section 552.024, the district may not withhold the marked information
under section 552.117(a)(1). However, we find you have failed to establish section
552.117(a)(1) is applicable to the remaining information, and the district may not withhold
any of the remaining information under section 552.117(a)(1).

Section 552.136 of the Government Code provides, “Notwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device”). Accordingly, the district
must withhold the bank account numbers within the submitted information under
section 552.136 of the Government Code.

We note some of the materials at issue may be protected by copyright. A custodian of |
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
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body must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the district must release the submitted agendas and meeting minutes pursuant
to the OMA. To the extent the individuals whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code, the district must withhold
the information we marked under section 552.117(a)(1) of the Government Code; however,
the marked cellular telephone number may be withheld only if a governmental body does
not pay for the cellular telephone service. The district must withhold the bank account
numbers within the submitted information under section 552.136 of the Government Code.
The district must release the remaining information; however, any information that is
subject to copyright may be released only in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and .
responsibilities, please visit our website at https:/www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Katie Stallcup
Attorney

Open Records Division
AKS/gw

Ref: ID# 818732

Enc. Submitted documents

c: Requestor
(w/o enclosures)



