ATTORNEY GENERAL OF TEXAS

March 12, 2020

Ms. Charla Thomas

Assistant City Attorney

City of Temple

2 North Main Street, Suite 308
Temple, Texas 76501

OR2020-07846

Dear Ms. Thomas:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 816659.

The City of Temple (the “city”) received a request for three categories of communications
containing specified keywords during stated time periods.! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.132 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information, portions of which are representative samples.”

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or

' The city states it sought and received clarification of the information requested. See Gov’t Code § 552.222
(providing if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity,
acting in good faith, requests clarification or narrowing of an unclear or overbroad request for information,
the ten-day period to request an attorney general ruling is measured from the date the request is clarified or
narrowed).

2 We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why this exception is applicable
to the information at issue. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt,
551 S.W.2d 706 (Tex. 1977). You represent the information at issue pertains to active
criminal investigations. Based on this representation and our review, we conclude release
of some of the information at issue, which we have marked, would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam,
536 S.W.2d 559 (Tex. 1976). Accordingly, we find the city may withhold the information
we marked under section 552.108(a)(1) of the Government Code.> However, we find you
have not demonstrated the remaining information relates to a pending criminal investigation
or prosecution, nor have you explained how its release would interfere with the detection,
investigation, or prosecution of crime. Thus, you have failed to demonstrate the
applicability of section 552.108(a)(1) to the remaining information at issue. Therefore, the
city may not withhold any portion of the remaining information under section 552.108(a)(1)
of the Government Code.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. See
Gov’t Code § 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must
demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should
apply to information requested). You represent the information at issue pertains to closed
cases that did not result in convictions or deferred adjudications. Based on this
representation and our review, we conclude section 552.108(a)(2) is applicable to the
information at issue, which we have marked. Accordingly, we find the city may withhold
the information we marked under section 552.108(a)(2) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Id. § 552.108(b)(1); see also Open
Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). Section 552.108(b)(1) is intended to protect “information which, if released,
would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the
laws of this State.” City of Fort Worthv. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin
2002, no pet.). To prevail on its claim that section 552.108(b)(1) excepts information from
disclosure, a governmental body must do more than merely make a conclusory assertion
that releasing the information would interfere with law enforcement. Instead, the

% As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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governmental body must meet its burden of explaining how and why release of the
requested information would interfere with law enforcement and crime prevention. See
Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). This
office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (governmental body failed to indicate why investigative procedures and techniques
requested were any different from those commonly known).

You assert some of the remaining information at issue is subject to section 552.108(b)(1)
of the Government Code. Upon review, we find you have failed to demonstrate release of
the information at issue would interfere with law enforcement. Thus, you have failed to
demonstrate the applicability of section 552.108(b)(1) to the remaining information.
Accordingly, the city may not withhold any portion of the remaining information under
section 552.108(b)(1) of the Government Code.

Section 552.108(b)(2) of the Government Code excepts from disclosure an internal record
or notation of a law enforcement agency or prosecutor if “the internal record or notation
relates to law enforcement only in relation to an investigation that did not result in
conviction or deferred adjudication].]” Gov’t Code § 552.108(b)(2). Section 552.108(b)(2)
is applicable only if the information at issue relates to a concluded criminal case that did
not result in a conviction or deferred adjudication. A governmental body claiming
section 552.108(b)(2) must demonstrate the information at issue relates to a criminal
investigation that concluded in a final result other than conviction or deferred adjudication.
See id. §§ 552.108(b)(2), .301(e)(1)(A). You represent the information at issue pertains to
criminal investigations that did not result in convictions or deferred adjudications. Based
on this representation and our review, we find section 552.108(b)(2) is applicable to some
of the information at issue, which we have marked. Accordingly, the city may withhold
the information we marked under section 552.108(b)(2) of the Government Code.
However, we find you have failed to demonstrate the remaining information at issue
pertains to investigations that concluded in final results other than convictions or deferred
adjudications. Thus, you have failed to demonstrate the applicability of
section 552.108(b)(2) to the remaining information. Accordingly, the city may not
withhold any portion of the remaining information under section 552.108(b)(2) of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id
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§ 552.101. Section 552.101 encompasses information protected by section 773.091 of the
Health and Safety Code, which provides in part:

(a) A communication between certified emergency medical services
[(“EMS™)] personnel or a physician providing medical supervision and a
patient that is made in the course of providing emergency medical services
to the patient is confidential and privileged and may not be disclosed except
as provided by this chapter.

(b)' Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding.the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(a)-(b), (g). Some of the remaining information, which we
have marked, consists of records made and maintained by EMS personnel. Upon review,
we find section 773.091 is applicable to the information at issue. Thus, with the exception
of the information subject to section 773.091(g), which is not confidential and must be
released, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 773.091(b) of the Health and Safety Code.
However, we find the remaining information at issue does not consist of communications
between certified emergency medical services personnel providing medical supervision and
patients that were made in the course of providing emergency medical services to the
patients. See id. § 773.091(a). Furthermore, the information at issue does not consist of
records of the identity, evaluation, or treatment of patients by emergency medical services
personnel providing medical supervision that were created by the emergency medical
services personnel or maintained by an emergency medical services provider. See id.
§ 773.091(b). Accordingly, we find section 773.091 does not apply to the remaining
information, and the city may not withhold any portion of the remaining information under
section 552.101 of the Government Code on that basis.

Section 552.132(b) of the Government Code provides the following:

The following information held by the crime victim’s compensation division
of the attorney general’s office is confidential:
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(1) the name, social security number, address, or telephone number
of a crime victim or claimant; or

(2) any other information the disclosure of which would identify or
tend to identify the crime victim or claimant.

Gov’t Code § 552.132(b). You argue some of the remaining information is confidential
under section 552.132. Upon review, we find the information at issue is held by the city’s
police department, not the crime victim’s compensation division of the attorney general’s
office. Therefore, section 552.132(b) is not applicable to this information. Thus, the city
may not withhold any of the remaining information under section 552.132(b) of the
Government Code.

We note some of the remaining information may be subject to section 552.117 of the
Government Code.* Section 552.117(a)(2) of the Government Code excepts from public
disclosure the home address, home telephone number, emergency contact information, and
social security number of a peace officer, as well as information that reveals whether the
peace officer has family members, regardless of whether the peace officer complies with
sections 552.024 and 552.1175 of the Government Code. See id § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note section 552.117 also encompasses a personal cellular
telephone number, unless the cellular service is paid for by a governmental body. See Open
Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not
applicable to cellular telephone numbers provided and paid for by governmental body and
intended for official use). In this instance we are unable to determine whether the
individuals whose information is at issue are currently-licensed peace officers as defined
by article 2.12; therefore, we must rule conditionally. Accordingly, if the individuals whose
information is at issue are currently-licensed peace officers as defined by article 2.12 and
the cellular telephone service is not paid for by a governmental body, then the city must
withhold the cellular telephone numbers we marked under section 552.117(a)(2) of the
Government Code. Conversely, if the individuals at issue are not currently licensed peace
officers as defined by article 2.12 or the cellular telephone service is paid for by a
governmental body, then the city may not withhold the information at issue under
section 552.117(a)(2).

However, if the individuals at issue are not currently-licensed peace officers as defined by
article 2.12, then the information at issue may be subject to section 552.117(a)(1) of the
Government Code . Section 552.117(a)(1) of the Government Code excepts from disclosure
the home address and telephone number, emergency contact information, social security
number, and family member information of a current or former employee or official of a
governmental body who requests this information be kept confidential under
section 552.024 of the Government Code. See Gov’t Code § 552.117(a)(1).

* The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Section 552.117(a)(1) also applies to the personal cellular telephone number of a current or
former official or employee of a governmental body, provided the cellular telephone service
is not paid by a governmental body. See ORD 506 at 5-6. Whether a particular piece of
information is protected by section 552.117(a)(1) must be determined at the time the request
for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore, a governmental
body must withhold information under section 552.117(a)(1) on behalf of a current or
former employee only if the individual made a request for confidentiality under
section 552.024 prior to the date on which the request for this information was made.
Accordingly, if the employees whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code and the cellular telephone
service is not paid for by a governmental body, then the city must withhold the cellular
telephone numbers we marked under section 552.117(a)(1) of the Government Code.
Conversely, if the employees at issue did not timely request confidentiality under
section 552.024 or the cellular telephone service is paid for by a governmental body, then
the city may not withhold the information at issue under section 552.117(a)(1).

We note the remaining information contains e-mail addresses that are subject to
section 552.137 of the Government Code. Section 552.137 of the Government Code
excepts from disclosure “an e-mail address of a member of the public that is provided for
the purpose of communicating electronically with a governmental body” unless the member
of the public consents to its release or the e-mail address is of a type specifically excluded
by subsection (c). See Gov’t Code § 552.137(a)-(c). The e-mail addresses at issue are not
excluded by subsection (c). Therefore, the city must withhold the personal e-mail addresses
we marked under section 552.137 of the Government Code, unless the owners affirmatively
consent to their public disclosure.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating
to a financial transaction between an individual and a governmental body is generally
highly intimate or embarrassing. See Open Records Decision Nos. 523 (1989) (common-
law privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). The Third Court
of Appeals has concluded public citizens’ dates of birth are protected by common-law
privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV,
2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).
Nevertheless, because “the right of privacy is purely personal,]” that right “terminates
upon the death of the person whose privacy is invaded[.]” Moore v. Charles B. Pierce Film
Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see
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also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979)
(“action for invasion of privacy can be maintained only by a living individual whose privacy
is invaded”) (quoting Restatement of Torts 2d); see Attorney General Opinions JM-229
(1984) (“the right of privacy lapses upon death’), H-917 (1976) (“We are . . . of the opinion
that the Texas courts would follow the almost uniform rule of other jurisdictions that the
right of privacy lapses upon death.”); Open Records Decision No. 272 (1981) (the right of
privacy is personal and lapses upon death). Upon review, we find some of the remaining
information, which we have marked, satisfies the standard articulated by the Texas
Supreme Court in Industrial Foundation. Therefore, the city must withhold the information
we marked under section 552.101 of the Government Code in conjunction with common-
law privacy.

In summary, the city may withhold the information we marked under section 552.108(a)(1)
of the Government Code. The city may withhold the information we marked under
section 552.108(a)(2) of the Government Code. The city may withhold the information we
marked under section 552.108(b)(2) of the Government Code. With the exception of
information subject to section 773.091(g) of the Health and Safety Code, which must be
released, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 773.091(b) of the Health and Safety Code.
If the individuals whose information is at issue are currently-licensed peace officers as
defined by article 2.12 and the cellular telephone service is not paid for by a governmental
body, then the city must withhold the cellular telephone numbers we marked under
section 552.117(a)(2) of the Government Code. If the employees whose information is at
issue timely requested confidentiality under section 552.024 of the Government Code and
the cellular telephone service is not paid for by a governmental body, then the city must
withhold the cellular telephone numbers we marked under section 552.117(a)(1) of the
Government Code. The city must withhold the personal e-mail addresses we marked under
section 552.137 of the Government Code, unless the owners affirmatively consent to their
public disclosure.  The city must withhold the information we marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
city must release the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable

3 We note the remaining information includes social security numbers. Section 552.147(b) of the Government
Code authorizes a government body to redact a living person’s social security number from public release
without the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147(b).
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charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely, mw @/\/\\/

Alexandra C. Burks
Attorney

Open Records Division
ACB/be

Ref: ID# 816659

Enc. Submitted documents

c: Requestor
(W/0 enclosures)



