
February 28, 2020 

Ms. Charla Thomas 
Assistant City Attorney 
City of Temple 
2 North Main Street, Suite 308 
Temple, Texas 76501 

Dear Ms. Thomas: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2020-06519 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 814111 (Ref. Nos. 19-281, 19-370, 19-345, 19-393, 19-401, 19-406, 
19-482). 

The City of Temple (the "city") received 15 requests from 11 requestors for information 
pertaining to a specified incident. Eight of the requestors additionally requested 
information pertaining to a named police officer involved in the specified incident. You 
claim some of the submitted information was not properly requested under chapter 1701 of 
the Occupations Code. You also claim the submitted information is excepted from 
disclosure under sections 552.101, 552.103, 552.108, 552.117, 552.1175, and 552.119 of 
the Government Code. We have considered the submitted arguments and reviewed the 
submitted information, portions of which constitute a representative sample of 
information. 1 

Initially, we note the city has not submitted the autopsy report requested by one of the 
requestors. To the extent a responsive autopsy report existed on the date the city received 
the request at issue, we assume you have released it. See Open Records Decision No. 664 
(2000) (if governmental body concludes no exceptions apply to requested information, it 
must release information as soon as possible). If you have not released any such 
information, you must do so at this time. See Gov't Code§§ 552.301(a), .302. 

1 We assume that the "representative sample" ofrecords submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (I 988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. This section encompasses section 1701.660 of the Occupations Code, which 
provides, in relevant part: 

(a) Except as provided by Subsection (b), a recording created with a 
body worn camera and documenting an incident that involves the use 
of deadly force by a peace officer or that is otherwise related to an 
administrative or criminal investigation of an officer may not be 
deleted, destroyed, or released to the public until all criminal matters 
have been finally adjudicated and all related administrative 
investigations have concluded. 

0cc. Code § 1701.660(a). You state the submitted body worn camera recordings relate to 
an open criminal investigation of a city police officer. See id. § l 701.660(a). Further, we 
understand the city does not seek to exercise its discretion to release the body worn camera 
recordings at issue pursuant to section 1701.660(b) of the Occupations Code. See id. 
§ 170 l .660(b) (law enforcement agency may release to the public a recording described by 
Subsection (a) if the law enforcement agency determines that the release fmihers a law 
enforcement purpose). Accordingly, the city must withhold the submitted body worn 
camera recordings under section 552.101 of the Government Code in conjunction with 
section l 701.660(a) of the Occupations Code from the requestors at issue.2 

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: ( 1) release of the information would interfere with the detection, 
investigation, or prosecution of crime." Gov't Code § 552.108(a)(l). Generally, a 
governmental body claiming section 552.108(a)(l) must explain how and why the release 
of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
You state a portion of the remaining information relates to an ongoing criminal 
investigation, and release of that information would interfere with the investigation and 
prosecution of the case. Based upon this representation, we conclude the release of the 
information at issue would interfere with the detection, investigation, or prosecution of 
crime. See Houston Chronicle Pub! 'g Co. v. City of Houston, 531 S. W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, 
section 552.108(a)(l) is applicable to the information we have indicated. 

However, section 552.108 does not except from disclosure "basic information about an 
arrested person, an arrest, or a crime." Gov't Code§ 552.108(c). Section 552.108(c) refers 
to the basic information held to be public in Houston Chronicle. See 531 S.W.2d at 186-
187; see also Open Records Decision No. 127 (1976) (summarizing types of information 

2 As we are able to make this determination, we do not address the applicability of section 1701.661 (a) of the 
Occupations Code to the submitted video recordings. See generally 0cc. Code§ 1701.66l(a), (e). 
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considered to be basic information). Accordingly, with the exception of basic information, 
which must be released to the requestors at issue, the city may withhold the information we 
have indicated under section 552.108(a)(l) of the Government Code.3 

Section 552.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code § 552.103( a), ( c ). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, orig. 
proceeding); Heardv. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st 
Dist.] 1984, writrefdn.r.e.); Open Records Decision No. 551 at 4 (1990). The 
governmental body must meet both prongs of this test for information to be excepted under 
section 552.103(a). ORD 551 at 4. 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably 
anticipated may include, for example, the governmental body's receipt of a letter containing 
a specific threat to sue the governmental body from an attorney for a potential opposing 
party. Open Records Decision No. 555 (1990); see Open Records Decision No. 518 at 5 
(1989) (litigation must be "realistically contemplated"). On the other hand, this office has 
determined if an individual publicly threatens to bring suit against a governmental body, 
but does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 331 (1982). 

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information, except to note basic information is generally not excepted from public disclosure under 
section 552.103. See Open Records Decision No. 597 (1991). 
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You state the city anticipated litigation over the specified incident, which involved a city 
employee. You also state, and provide supporting documentation showing, the city 
received a Tort Claims and Spoliation Notice along with one of the requests for information 
from an attorney who represents an individual involved in the specified incident. In the 
letter, the attorney states he is notifying the city of possible claims against the city regarding 
the specified incident and demands all information pertaining to that incident be withheld. 
Thus, you state on the date the city received the requests for information at issue, the city 
reasonably anticipated litigation to which the city would be a party. Based on your 
representations, our review of the submitted information, and the totality of the 
circumstances, we find the city reasonably anticipated litigation on the date the requests at 
issue were received. You also represent, and we agree, the information at issue is related 
to the anticipated litigation for purposes of section 552.103. Accordingly, the city may 
withhold the information we have indicated under section 552.103 of the Government Code 
from the requestors at issue.4 

Generally, however, once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information 
that has either been obtained from or provided to all parties to the anticipated litigation is 
not excepted from disclosure under section 552.103(a) and must be disclosed. Further, the 
applicability of section 552.103(a) ends once the litigation has been concluded. See 
Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350 
(1982). 

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address, 
home telephone number, personal pager and cellular telephone numbers, emergency 
contact information, social security number, and family member information of a peace 
officer, regardless of whether the peace officer complies with sections 552.024 or 552.1175 
of the Government Code. Gov't Code§ 552.117(a)(2). Upon review, we find the city must 
withhold the information we have indicated under section 552. l l 7(a)(2) of the Government 
Code. 

Section 552.119 of the Government Code provides as follows: 

(a) A photograph that depicts a peace officer as defined by Article 2.12, 
Code of Criminal Procedure, or a security officer commissioned under 
Section 51.212, Education Code, the release of which would endanger the 
life or physical safety of the officer, is excepted from [required public 
disclosure] unless: 

(1) the officer is under indictment or charged with an offense by 
information; 

4 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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(2) the officer is a party in a fire or police civil service hearing or a 
case in arbitration; or 

(3) the photograph is introduced as evidence in a judicial proceeding. 

(b) A photograph exempt from disclosure under Subsection (a) may be made 
public only if the peace officer or security officer gives written consent to 
the disclosure. 

Gov't Code§ 552.119. Under section 552.119, a governmental body must demonstrate, if 
the documents do not demonstrate on their face, release of the photograph would endanger 
the life or physical safety of a peace officer. Upon review, we find the city has not 
demonstrated that release of the peace officer's photograph in this instance would endanger 
the life or physical safety of the officer. Therefore, the city may not withhold the requested 
photograph under section 552.119 of the Government Code from the requestors at issue. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy."5 Gov't Code § 552.102(a). The Texas Supreme Court held 
section 552.102(a) excepts from disclosure the dates of birth of state employees in the 
payroll database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. 
Accounts v. Attorney Gen. ofTex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the 
city must withhold the date of birth we have indicated under section 552.102(a) of the 
Government Code. 

In summary, the city must withhold the submitted body worn camera recordings under 
section 552.101 of the Government Code in conjunction with section 1701.660(a) of the 
Occupations Code from the requestors at issue. With the exception of basic information, 
which must be released to the requestors at issue, the city may withhold the information we 
have indicated under section 552.108(a)(l) of the Government Code. The city may 
withhold the information we have indicated under section 552.103 of the Government Code 
from the requestors at issue. The city must withhold the information we have indicated 
under section 552.l l 7(a)(2) of the Government Code. The city must withhold the date of 
birth we have indicated under section 552.102(a) of the Government Code. The city must 
release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattornevgeneral.gov/open­
government/members-public/what-expect-after-ruling-issued or call the OAG's Open 

5 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but 
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

s~ 

Meredith L. Coffi a 
Assistant Attorney General 
Open Records Division 

MLC/be 

Ref: ID# 814111 

Enc. Submitted documents 

c: 10 Requestors 
(w/o enclosures) 


