KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 25, 2020

Ms. Hadassah Schloss
Director, Open Government
Texas General Land Office
P.O. Box 12873

Austin, Texas 78711-2873

OR2020-05911

Dear Ms. Schloss:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 813484 (ORR Nos. 20-0228 and 20-0229).

The Texas General Land Office (the “GLO”) received two requests from the same requestor
for certain information regarding eighteen specified locations, including information
regarding certain statutory schemes and rules used by the GLO. You state the GLO does
not maintain or possess some of the requested information.! You also state the GLO
released some information to the requestor. You further state the GLO informed the
requestor the requested statutory schemes and rules are available on a specified portion of
the GLO’s website.> You claim the submitted information is excepted from disclosure
under sections 552.103, 552.107, and 552.111 of the Government Code. We have
considered the claimed exceptions and reviewed the submitted information.

Section 552.103 of the Government Code provides, in part, the following:

" The Act does not require a governmental body to create or release information that did not exist when a
request for information was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266,
267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 563
at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

2 A governmental body’s officer for public information may comply with the requirement to promptly produce
public information “by referring a requestor to an exact Internet location or uniform resource locator (URL)
address on a website maintained by the governmental body and accessible to the public if the requested
information is identifiable and readily available on that website.” See Gov’t Code § 552.221(b-1).
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig.
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st
Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental
body must meet both prongs of this test for information to be excepted under section
552.103(a). See ORD 551.

Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
See ORD 452 at 4. To establish litigation is reasonably anticipated, a governmental body
must provide this office with “concrete evidence showing that the claim that litigation may
ensue is more than mere conjecture.” Id. In the context of anticipated litigation in which
the governmental body is the prospective plaintiff, the concrete evidence must at least
reflect litigation is “realistically contemplated.” See Open Records Decision No. 518 at 5
(1989); see also Attorney General Opinion MW-575 (1982) (finding investigatory file may
be withheld if governmental body attorney determines it should be withheld pursuant to
section 552.103 and litigation is “reasonably likely to result”).

You inform us, and provide documentation demonstrating, prior to the instant requests for
information, the GLO sent the requestor’s clients a Notice of Non-Compliance regarding
violations of local and state regulations and statutes pertaining to construction at the
residence of the requestor’s clients. You state “the GLO has administrative duties regarding
beach and dune protection,” and the information at issue relates to “GLO actions to compel
adherence with laws and rules regarding the type of construction allowed[.]” You inform
us that, pursuant to section 63.181 of the Natural Resources Code, the commissioner of the
GLO may request a county attorney, district attorney, criminal district attorney, or the
attorney general to file suit to obtain a court order or injunction to prohibit and remedy the
violation at issue and to collect damages to natural resources injured by the violation and
recover civil penalties. See Nat. Res. Code § 63.181(a). Based upon your representations,
our review, and the totality of the circumstances, we determine the GLO reasonably
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anticipated litigation when it received the request for information. Furthermore, we agree
the information at issue relates to the anticipated litigation. Accordingly, the GLO may
withhold the submitted information under section 552.103 of the Government Code.?

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the anticipated
litigation is not excepted from disclosure under section 552.103(a), and it must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has concluded.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneyveeneral.oov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

N

James M. Graham
Assistant Attorney General
Open Records Division
IMG/be

Ref: ID# 813484

Enc. Submitted documents

c: Requestor
(w/o enclosures)

3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.



