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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 13, 2020

Ms. Priscilla de Mata

Counsel for the Socorro Independent School District
Blanco Ordonez Mata & Wechsler, P.C.

5715 Cromo Drive

El Paso, Texas 79912

OR2020-04543

Dear Ms. Mata:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 811685.

The Socorro Independent School District (the “district™), which you represent, received a
request for information pertaining to educators whose license has been revoked or are under
investigation by the district, the Texas Education Agency, or a law enforcement agency.!
You claim the submitted information is excepted from disclosure under sections 552.101,
552.102, 552.108, and 552.117 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office has informed this office the Family Educational Rights and Privacy Act (“FERPA”™),
section 1232¢g of title 20 of the United States Code, does not permit state and local
educational authorities to disclose to this office, without parental or an adult student’s
consent, unredacted, personally identifiable information contained in education records for

! We note the district asked for and received clarification regarding this request. See Gov’t Code § 552.222(b)
(governmental body may communicate with requestor for purpose of clarifying or narrowing request for
information); City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request for public
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).
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the purpose of our review in the open records ruling process under the Act.> Consequently,
state and local educational authorities that receive a request for education records from a
member of the public under the Act must not submit education records to this office in
unredacted form, that is, in a form in which “personally identifiable information” is
disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable information™); see also
Open Records Decision No. 224 (1979) (student’s handwritten comments protected under
FERPA because they would make identity of student easily traceable through handwriting,
style of expression, or particular incidents related in the comments). Because our office is
prohibited from reviewing education records, we will not address the applicability of
FERPA to any of the submitted records, except to note FERPA 1is not applicable to law
enforcement records maintained by the district’s police department (the “department™) that
were created by the department for law enforcement purposes. See 20 U.S.C.
§ 1232g(a)(4)(B)(i1); 34 C.F.R. §§ 99.3, 99.8. However, we will consider your arguments
against disclosure of the submitted information

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(2) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section
552.108;

(3) information in an account, voucher, or contract relating to the

receipt or expenditure of public or other funds by a governmental
body[.]

Gov’ Code § 552.022(a)(1), (3). The submitted information contains completed
evaluations and investigations that are subject to section 552.022(a)(1). The district must
release the evaluations and investigations at issue pursuant to section 552.022(a)(1) unless
they are excepted from disclosure under section 552.108 of the Government Code or
expressly made confidential under the Act or other law. Additionally, we note the
submitted information contains information in an account, voucher, or contract relating to
the receipt or expenditure of funds by a governmental body that is subject to section
552.022(a)(3). The information subject to section 552.022(a)(3) must be released unless it
is confidential under the Act or other law. Id. § 552.022(a)(3). Although you raise section
552.108 of the Government Code for this information, this section is a discretionary

2 A copy of this letter may be found on the Office of the Attorney General’s website at
https://www.texasatiorneveeneral.pov/sites/detauli/files/files/divisions/open government/20060725 USDOE
FERPA.pdf.
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exception to disclosure and does not make information confidential under the Act. See
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (waiver of discretionary exceptions). Therefore, the district may not withhold
the information subject to section 552.022(a)(3), which we marked, under section 552.108
of the Government Code. As you raise no further exceptions to disclosure, the district must
release the information we marked pursuant to section 552.022(a)(3) of the Government
Code. However, as information subject to section 552.022(a)(1) may be withheld under
section 552.108 of the Government Code, we will consider your argument under section
552.108 for the information at issue. Further, we will consider your arguments for the
information not subject to section 552.022 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 261.201 of the Family Code, which
provides, in relevant part:

(a) [Tlhe following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the information we marked was used or
developed in investigations of alleged or suspected child abuse or neglect. See id.
§§ 101.003(a) (defining “child” for purposes of this section as person under 18 years of age
who is not and has not been married or who has not had the disabilities of minority removed
for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for purposes of
chapter 261 of the Family Code). Accordingly, the information we marked is within the
scope of section 261.201 of the Family Code. You have not indicated the district’s police
department has adopted a rule that governs the release of this type of information.
Therefore, we assume no such regulation exists. Given that assumption, we conclude the
district must withhold the information we marked under section 552.101 of the Government
Code in conjunction with section 261.201(a) of the Family Code.>

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]jnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,

3 As our ruling on this information is dispositive, we need not address your remaining arguments against its
disclosure.
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investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 may be invoked by
any proper custodian of information relating to a pending investigation or prosecution of
criminal conduct. See Open Records Decision No. 474 at 4-5 (1987). Where a
governmental body has custody of information relating to a pending case of another law
enforcement agency, the custodian of records may withhold the information if it provides
this office with a demonstration the information relates to a pending criminal case and a

representation from the law enforcement agency that it wishes to have the information
withheld.

The district states, and provides documentation demonstrating, the El Paso County District
Attorney’s Office (the “district attorney’s office™) objects to disclosure of some of the
remaining information because its release would interfere with three specified pending
criminal prosecutions. Based upon this representation, we conclude the release of the
information we marked would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus,
section 552.108(a)(1) is applicable to the information we marked. Accordingly, the district
may withhold the information we marked under section 552.108(a)(1) of the Government
Code on behalf of the district attorney’s office.*

Section 552.101 of the Government Code also encompasses section 21.355 of the
Education Code. Section 21.355 of the Education Code provides, in relevant part, “[a]
document evaluating the performance of a teacher or administrator is confidential[.]” Educ.
Code § 21.355(a). The Third Court of Appeals has concluded a written reprimand
constitutes an evaluation for purposes of section 21.355 because “it reflects the principal’s
judgment regarding [a teacher’s] actions, gives corrective direction, and provides for further
review.” Abbottv. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006,
no pet.). This office has interpreted section 21.355 to apply to any document that evaluates,
as that term is commonly understood, the performance of a teacher or administrator. See
Open Records Decision No. 643 (1996). In Open Records Decision No. 643, we
determined for purposes of section 21.355, the word “teacher” means a person who is
required to and does in fact hold a teaching certificate under subchapter B of chapter 21 of
the Education Code and who is in the process of teaching, as that term is commonly defined,
at the time of the evaluation. See id. In addition, the term “administrator,” for purposes of
section 21.355, means a person who is required to, and does in fact, hold an administrator’s
certificate under subchapter B of chapter 21 of the Education Code and is performing the
functions of an administrator, as that term is commonly defined, at the time of the
evaluation. See ORD 643. Upon review, we find you have failed to demonstrate any of
the remaining information consists of documents evaluating the performance of a teacher
or administrator for purposes of section 21.355. Therefore, the district may not withhold

* As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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any portion of the remaining information under section 552.101 of the Government Code
in conjunction with section 21.355 of the Education Code.

Section 552.101 of the Government Code also encompasses section 58.008 of the Family
Code, which provides, in part: ‘

(b) Except as provided by Subsection (c), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id § 51.03(a)-(b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code). Section
58.008(b) is applicable to records of juvenile conduct that occurred before, on, or after
September 1, 2017. See Act of May 28, 2017, 85th Leg., R.S., ch. 746, § 22. The juvenile
must have been at least 10 years old and less than 17 years of age when the conduct
occurred. See Fam. Code § 51.02(2) (defining “child” for purposes of title 3 of Family
Code). You state some of the remaining information involves a child engaged in delinquent
conduct or conduct indicating a need for supervision. However, upon our review, we find
the remaining information does not identify a suspect or offender who is ten years of age
or older and under seventeen years of age. As such, section 58.008(b) is not applicable and
the district may not withhold the submitted information under section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses section 21.12 of the Penal
Code. Section 21.12(a) provides a public or private primary or secondary school employee
commits an offense if the employee “engages in sexual contact, sexual intercourse, or
deviate sexual intercourse with a person who is enrolled in a public or private secondary
school at which the employee works[.]” Penal Code § 21.12(a)(1). Further, section
21.12(d) provides, “[t}he name of a person who is enrolled in a public or private primary or
secondary school and involved in an improper relationship with an educator as provided by
Subsection (a) may not be released to the public and is not public information under [the
Act].” Id. § 21.12(d). Some of the remaining information pertains to an investigation of
an alleged improper relationship between a public school employee and a student. See id.
§ 21.12(a). Therefore, the district must withhold the information we have marked under

section 552.101 of the Government Code in conjunction with section 21.12(d) of the Penal
Code.
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Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). The Texas Supreme Court has held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The district must withhold the
*employee dates of birth we marked under section 552.102(a) of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in the Industrial
Foundation decision. Id. at 683. This office has found information that either identifies
or tends to identify a victim of sexual assault or other sex-related offense must be withheld
under common-law privacy. See Open Records Decision Nos. 440 (1986), 393 (1983), 339
(1982). This office has also held common-law privacy protects the identifying information
of a juvenile victim of abuse or neglect. See Open Records Decision No. 394 (1983); cf.
Fam. Code § 261.201. The third court of appeals has concluded public citizens’ dates of
birth are protected by common-law privacy pursuant to section 552.101. See Paxton v. City
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22,
2015, pet. denied) (mem. op.).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Id. at 525. The court ordered the release of the affidavit of the person under investigation
and the conclusions of the board of inquiry, stating the public’s interest was sufficiently
served by the disclosure of such documents. Id. In concluding, the Ellen court held “the
public did not possess a legitimate interest in the identities of the individual witnesses, nor
the details of their personal statements beyond what is contained in the documents that have
been ordered released.” Id. Thus, if there is an adequate summary of an investigation of
alleged sexual harassment, the investigation summary must be released under Ellen, but the
identities of the victims and witnesses of the alleged sexual harassment must be redacted,
and their detailed statements must be withheld from disclosure. See Open Records Decision
Nos. 393 (1983), 339 (1982). However, common-law privacy does not protect information
about a public employee’s alleged misconduct on the job or complaints made about a public
employee’s job performance. See Open Records Decision Nos. 438 (1986), 405 (1983),
230 (1979), 219 (1978).

Some of the remaining information pertains to the investigation of the alleged harassment
of students. Although the district asserts some of this information is confidential under
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common-law privacy and the Ellen decision, we note none of the information pertains to
an investigation of alleged sexual harassment in an employment context for purposes of the
Ellen decision. Thus, the district may not withhold any of the remaining information under
section 552.101 in conjunction with common-law privacy and the Ellen decision.
Nevertheless, we find some of the information at issue, which we have marked, satisfies
the standard articulated by the Texas Supreme Court in the Industrial Foundation decision.
Accordingly, the district must withhold the information we have marked under section
552.101 of the Government Code in conjunction with common-law privacy. However, the
remaining information is not confidential under common-law privacy, and the district may
not withhold it under section 552.101 on that ground.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, emergency contact information, social security numbers, and
family member information of current or former officials or employees of a governmental
body who request that this information be kept confidential under section 552.024 of the
Government Code, except as provided by section 552.024(a-1). Gov’t Code
§§ 552.117(a)(1), .024. Section 552.024(a-1) of the Government Code provides, “A school
district may not require an employee or former employee of the district to choose whether
to allow public access to the employee’s or former employee’s social security number.” Id.
§ 552.024(a-1). Thus, a school district may only withhold under section 552.117 the home
address and telephone number, emergency contact information, and family member
information of a current or former employee or official of the district who requests this
information be kept confidential under section 552.024. Whether a particular item of
information is protected by section 552.117(a)(1) must be determined at the time of the
governmental body’s receipt of the request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, information may be withheld under section 552.117(a)(1) only
“on behalf of a current or former employee or official who made a request for confidentiality
under section 552.024 prior to the date of the governmental body’s receipt of the request
for the information. Information may not be withheld under section 552.117(a)(1) on behalf
of a current or former employee or official who did not timely request under section 552.024
the information be kept confidential. Therefore, to the extent the individuals whose
information is at issue timely requested confidentiality under section 552.024 of the
Government Code, the district must withhold the information we marked under section
552.117(a)(1) of the Government Code.

Section 552.137 of the Government Code -excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id § 552.137(a)-(c). The
district must withhold the personal e-mail addresses we marked under section 552.137 of
the Government Code, unless the respective owners affirmatively consent to their public
disclosure.

Section 552.147(a-1) of the Government Code provides, “[t]he social security number of
an employee of a school district in the custody of the district is confidential.” Id.
§ 552.147(a-1). Thus, section 552.147(a-1) makes the social security numbers of school
district employees confidential, without such employees being required to first make a
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confidentiality election under section 552.024 of the Government Code. Id. § 552.024(a-1)
(school district may not require employee or former employee of district to choose whether
to allow public access to employee’s or former employee’s social security number).
Reading sections 552.024(a-1) and 552.147(a-1) together, we conclude section
552.147(a-1) makes confidential the social security numbers of both current and former
school district employees. Accordingly, the district must withhold the social security
numbers we marked under section 552.147(a-1) of the Government Code.

In summary, the district must release the information we marked pursuant to section
552.022(a)(3) of the Government Code. The district must withhold the information we
marked in its entirety under section 552.101 of the Government Code in conjunction with
section 261.201(a) of the Family Code. The district may withhold the information we
marked under section 552.108(a)(1) of the Government Code on behalf of the district
attorney’s office. The district must withhold the information we have marked under section
552.101 of the Government Code in conjunction with section 21.12(d) of the Penal Code.
The district must withhold the employee dates of birth we marked under section 552.102(a)
of the Government Code. The district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. To the
extent the individuals whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the district must withhold the information we
marked under section 552.117(a)(1) of the Government Code. The district must withhold
the personal e-mail addresses we marked under section 552.137 of the Government Code,
unless the respective owners affirmatively consent to their public disclosure. The district
must withhold the social security numbers we marked under section 552.147(a-1) of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattornevgeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.
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Ref: ID# 811685
Enc. Submitted documents

c: Requestor
(w/o enclosures)



