KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 11, 2020

Mr. Mark G. Mann

Senior Assistant City Attorney
City of Garland

P.O. Box 469002

Garland, Texas 75046-9002

OR2020-04201

Dear Mr. Mann:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 811443 (Ref. No. GCA19-1041).

The Garland Police Department (the “department”) received a request for information
pertaining to a specified incident. You state the department will withhold certain dates of
birth pursuant to the previous determination issued in Open Records Letter No. 2017-22182
(2017).! You state the department is releasing some information to the requestor. You
claim some of the submitted information is excepted from disclosure under section 552.108
of the Government Code. We have considered the exception you claim and reviewed the
submitted information.

Initially, we note the submitted information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

: Open Records Letter No. 2017-22182 is a previous determination issued to the department authorizing it to
withhold certain public citizens’ dates of birth under section 552.101 of the Government Code in conjunction
with common-law privacy without requesting a ruling from this office.
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A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a). As the body worn camera recordings at issue were
not properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does
not reach this information and the department need not release it.2 However, pursuant to
section 1701.661(b), a “failure to provide all the information required by [sjubsection (a)
to be part of a request for recorded information does not preclude the requestor from making
a future request for the same recorded information.” Id. § 1701.661(b).

Next, we note some of the submitted incident report pertaining to case number
2019R024691 was the subject of a previous request for information, as a result of which
this office issued Open Records Letter No. 2019-36410 (2019). In that ruling, we
determined the department must withhold certain motor vehicle record information under
section 552.130 of the Government Code and release the remaining information to the
requestor. You now seek to withhold some of the information at issue under section
552.108 of the Government Code. Section 552.007 of the Government Code provides
information that has been voluntarily released to a member of the public may not
subsequently be withheld from another member of the public, unless public disclosure of
the information is expressly prohibited by law or the information is confidential under law.
See Gov’t Code § 552.007; Open Records Decision Nos. 518 at 3 (1989), 490 at 2 (1988).
Thus, pursuant to section 552.007, the department may not withhold previously released
information unless its release is expressly prohibited by law or the information is
confidential under law. Although you raise section 552.108 of the Government Code, this
section is a discretionary exception to disclosure that protects a governmental body’s
interests and does not make information confidential under the Act. See Gov’t Code
§ 552.007; Open Records Decision No. 177 at 3 (1977) (statutory predecessor to section
552.108 subject to waiver). Therefore, the department may not now withhold the
previously released information under section 552.108 of the Government Code. We note
some of the incident report at issue was created after the date of the department’s receipt of
the previous request and, thus, is not encompassed by the prior ruling. We also note the
previous requestor had a right of access to information to which the present requestor does
not have a right of access. Therefore, with respect to the information that was withheld in

2 As we are able to make this determination, we need not address your argument against disclosure of this
information.
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the previous ruling, we find the law, facts, and circumstances have changed since the
issuance of the previous ruling, and the department may not rely on Open Records Letter
No. 2019-36410 as a previous determination. However, as section 552.130 of the
Government Code makes information confidential under the Act, we will consider the
applicability of this section to the information at issue.> Additionally, we will consider your
argument under section 552.108 of the Government Code for the information that was not
at issue in Open Records Letter No. 2019-36410.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]Jnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must explain how and why the release
of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
You state the information you marked and indicated pertains to an ongoing criminal
investigation. Based on your representations and our review, we conclude the release of
the information at issue would interfere with the detection, investigation, or prosecution of
crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.—Houston [14th Dist.] 1975) (court delineates law enforcement interests that are
present in active cases), writ ref’d n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976).
Accordingly, with the exception of the information released pursuant to Open Records
Letter No. 2019-36410, the department may withhold the information you marked and
indicated under section 552.108(a)(1) of the Government Code.

Section 552.130 of the Government Code excepts from public disclosure information
relating to a motor vehicle operator’s or driver’s license, motor vehicle title or registration,
or personal identification document issued by an agency of this state or another state or
country. See Gov’t Code § 552.130. We note section 552.130 protects personal privacy.
Because the right of privacy lapses at death, motor vehicle record information that pertains
solely to a deceased individual may not be withheld under section 552.130. See Moore v.
Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana
1979, writ ref’d n.r.e.); see also Justice v. Belo Broad. Corp., 472 F. Supp. 145, 147 (N.D.
Tex. 1979) (“action for invasion of privacy can be maintained only by a living individual
whose privacy is invaded” (quoting RESTATEMENT (SECOND) OF TORTS § 6521
(1977))); Attorney General Opinions JM-229 (1984) (“the right of privacy lapses upon
death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the
almost uniform rule of other jurisdictions that the right of privacy lapses upon death.”);
Open Records Decision No. 272 (1981) ( “the right of privacy is personal and lapses upon

3 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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death”). Accordingly, the department must withhold the motor vehicle record information
we marked under section 552.130 of the Government Code.

In summary, as the body worn camera recordings at issue were not properly requested
pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this
information and the department need not release it. With the exception of the information
released pursuant to Open Records Letter No. 2019-36410, the department may withhold
the information you marked and indicated under section 552.108(a)(1) of the Government
Code. The department must withhold the information we marked under section 552.130 of
the Government Code. The department must release the remaining information.

This letter ruling is limited to the particular.information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

M

Blake Brennan
Assistant Attorney General
Open Records Division
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