ATTORNEY GENERAL OF TEXAS

February 10, 2020

Mr. Ronny H. Wall

Senior Associate General Counsel
Texas Tech University System
P.O. Box 45031

Lubbock, Texas 79409-5031

OR2020-03838
Dear Mr. Wall:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 810736.

Texas Tech University (the “university”) received a request for information pertaining to a
specified investigation involving the requestor’s client, including specified video footage.
You state the university does not have the requested video footage.! You state the
university will release some of the requested information to the requestor. You claim the
submitted information is excepted from disclosure under sections 552.101, 552.111,
552.117,552.136, and 552.137 of the Government Code.> We have considered the claimed
exceptions and reviewed the submitted information.

Initially, we must address the university’s obligations under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in

' The Act does not require a governmental body to create or release information that did not exist when a
request for information was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266,
267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992), 563
at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

2 Although you do not raise section 552.137 of the Government Code in your brief, we understand you to
raise this exception based on your markings.
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asking this office to decide whether requested information is excepted from public
disclosure. See Gov’t Code § 552.301. Pursuant to section 552.301(b), a governmental
body must ask for a decision from this office and state the exceptions that apply within ten
business days of receiving the written request. See id. § 552.301(b). You state the
university received the request for information on November 5, 2019. You do not inform
us the university was closed between November 5, 2019, and November 19, 2019. Thus,
the university was required to provide the information required by section 552.301(b) by
November 19, 2019. However, the envelope in which the university provided the
information required by section 552.301(b) was postmarked November 26, 2019. See id.
§ 552.308 (describing rules for calculating submission dates of documents sent via first
class United States mail, common or contract carrier, or interagency mail). Consequently,
we conclude the university failed to comply with the procedural requirements mandated by
section 552.301(b) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless there is a
compelling reason to withhold the information from disclosure. See id. § 552.302; Simmons
v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State
Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ). You claim sections
552.101, 552.111, 552.117, 552.136, and 552.137 of the Government Code for the
submitted information. Because sections 552.101, 552.117, 552.136, and 552.137 of the
Government Code can provide compelling reasons to overcome the presumption of
openness, we will address the applicability of these exceptions to the information at issue.
However, we find you failed to establish a compelling reason to address your remaining
claimed exception.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of
common-law privacy, which protects information that is (1) highly intimate or
embarrassing, the publication of which would be highly objectionable to a reasonable
person, and (2) not of legitimate concern to the public. Indus. Found v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of
common-law privacy, both prongs of this test must be satisfied. /d. at 681-82. Types of
information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. In Morales v. Ellen, 840 S.W.2d 519 (Tex.
App.—El Paso 1992, writ denied), the court addressed the applicability of the common-law
privacy doctrine to files of an investigation of allegations of sexual harassment. The
investigation files in Ellen contained individual witness statements, an affidavit by the
individual accused of the misconduct responding to the allegations, and conclusions of the
board of inquiry that conducted the investigation. Ellen, 840 S.W.2d at 525. The court
ordered the release of the affidavit of the person under investigation and the conclusions of



Mr. Ronny H. Wall - Page 3

the board of inquiry, stating the public’s interest was sufficiently served by the disclosure
of such documents. I/d. In concluding, the Ellen court held “the public did not possess a
legitimate interest in the identities of the individual witnesses, nor the details of their
personal statements beyond what is contained in the documents that have been ordered
released.” Id. Thus, if there is an adequate summary of an investigation of alleged sexual
harassment, the investigation summary must be released under Ellen, along with the
statement of the accused. However, the identities of the victims and witnesses of the alleged
sexual harassment must be redacted, and their detailed statements must be withheld from
disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982). We note, because
common-law privacy does not protect information about a public employee’s alleged
misconduct on the job or complaints made about a public employee’s job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978). We also note supervisors are generally not witnesses for purposes of Ellen, except
where their statements appear in a non-supervisory context.

The submitted information relates to an investigation into alleged sexual harassment. Upon
review, we determine the submitted investigation contains an adequate summary of the
alleged sexual harassment and a statement by the person accused of sexual harassment. The
summary and statement of the accused are not confidential under section 552.101 in
conjunction with common-law privacy; however, information within the summary
identifying victims and witnesses must be withheld under section 552.101 of the
Government Code in conjunction with common-law privacy. See Ellen, 840 S.W.2d at 525.
Accordingly, pursuant to section 552.101 in conjunction with common-law privacy and the
holding in Ellen, with the exception of the information we marked for release, the university
must withhold the information it marked and we marked within the adequate summary and
statement of the accused. However, we find you have not demonstrated how the
information we marked for release within the summary identifies the victims or witnesses.
Therefore, the information we marked for release within the summary and statement of the
accused is not confidential and may not be withheld on that basis. However, because there
is an adequate summary, the university must also withhold the additional information we
marked in the sexual harassment investigation under section 552.101 of the Government
Code in conjunction with common-law privacy and the holding in Ellen.?

Section 552.101 of the Government Code also encompasses information protected by other
statutes. Section 51.971 of the Education Code provides, in pertinent part, the following:

(a) In this section:

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(1) “Compliance program” means a process to assess and ensure
compliance by the officers and employees of an institution of higher
education with applicable laws, rules, regulations, and policies,
including matters of:

(A) ethics and standards of conduct;
(B) financial reporting;

(C) internal accounting controls; or
(D) auditing.

(2) “Institution of higher education” has the meaning assigned by
Section 61.003.

(c) The following are confidential:

(1) information that directly or indirectly reveals the identity of an
individual who made a report to the compliance program office of
an institution of higher education, sought guidance from the office,
or participated in an investigation conducted under the compliance
program; and

(2) information that directly or indirectly reveals the identity of an
individual as a person who is alleged to have or may have planned,
initiated, or participated in activities that are the subject of a report
made to the compliance program office of an institution of higher
education if, after completing an investigation, the office determines
the report to be unsubstantiated or without merit.

(d) Subsection (c) does not apply to information related to an individual who
consents to disclosure of the information.

Educ. Code § 51.971(a), (c)-(d). You inform us the university is an institution of higher
education for purposes of section 61.003 of the Education Code. See id. § 51.971(a)(2).
You generally seek to withhold the remaining information under section 51.971(c) of the
Education Code. Upon review, however, we find you failed to demonstrate any of the
remaining information is confidential under section 51.971(c). Therefore, the university
may not withhold any of the remaining information under section 552.101 of the
Government Code in conjunction with section 51.971(c) of the Education Code.
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Section 552.117(a)(1) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former employees or
officials of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Whether a
particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under section
552.117(a)(1) only on behalf of a current or former employee or official who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s
receipt of the request for the information. Information may not be withheld under section
552.117(a)(1) on behalf of a current or former employee or official who did not timely
request under section 552.024 the information be kept confidential. Accordingly, to the
extent the individual whose information is at issue timely requested confidentiality under
section 552.024 of the Government Code, the university must withhold the information we
marked under section 552.117(a)(1) of the Government Code. Conversely, to the extent
the individual at issue did not timely request confidentiality under section 552.024, the
university may not withhold the marked information under section 552.117(a)(1).

In summary, with the exception of the information we marked for release, the university
must withhold the information it marked and we marked under section 552.101 of the
Government Code in conjunction with common-law privacy and the holding in Ellen. To
the extent the individual whose information is at issue timely requested confidentiality
under section 552.024 of the Government Code, the university must withhold the
information we marked under section 552.117(a)(1) of the Government Code. The
university must release the remaining information to this requestor.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

4 We note the requestor has a right of access to some of the information being released. See Gov’t Code
§ 552.023(a) (governmental body may not deny access to person to whom information relates or person’s
agent on ground that information is considered confidential by privacy principles); Open Records Decision
No. 481 at 4 (privacy theories not implicated when individuals request information concerning themselves).
We also note section 552.024 of the Government Code authorizes a governmental body to withhold
information subject to section 552.117(a)(1) without requesting a decision from this office if the current or
former employee or official chooses not to allow public access to the information. See Gov’t Code
§ 552.117(a)(1).
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responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
covernment/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

f,,\, Mﬁ/«w

James M. Graham
Assistant Attorney General
Open Records Division
IMG/jxd

Ref: ID# 810736

Enc. Submitted documents

c: Requestor
(w/o enclosures)



