
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

February 6, 2020 

Ms. Kristen 0. Fancher 
Counsel for the Lone Star Groundwater Conservation District 
Fancher Legal, PLLC 
6136 Frisco Square Boulevard, Suite 400 
Frisco, Texas 75034 

Dear Ms. Fancher: 

OR2020-03649 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 809794. 

The Lone Star Groundwater Conservation District (the "district"), which you represent, 
received a request for twenty-six categories of information pertaining to specified district 
employees. You claim the submitted information is excepted from disclosure under 
sections 552.103, 552.106, and 552.111 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted representative sample of information. 1 

We have also received and considered comments submitted by the requestor, Quadvest, LP 
("Quadvest"), and Sprouse Shrader Smith PPLC. See Gov't Code § 552.304 (providing 
that interested party may submit written comments regarding why information should or 
should not be released). 

Quadvest contends some of the submitted information is not subject to the Act. The Act is 
applicable only to "public information." See id §§ 552.002, .021. Section 552.002(a) 
defines "public information" as the following: 

1 We assume the "representative sample" of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 

Post Office Box 12548, .-\.ustin, Texas 78711-2548 • (512) 463-2100 • www.texasattorneygeneral.gov 



Ms. Kristen 0. Fancher - Page 2 

[I]nformation that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

(1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining 
the information; or 

(3) by an individual officer or employee of a governmental body in 
the officer's or employee's official capacity and the information 
pertains to official business of the governmental body. 

Id. § 552.002(a). Thus, virtually all the information in a governmental body's physical 
possession constitutes public information and is subject to the Act. See id. § 552.002(a)(l); 
see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). But see Open Records 
Decision No. 635 at 4 (1995) (Gov't Code § 552.002 not applicable to personal information 
unrelated to official business and created or maintained by state employee involving de 
minim is use of state resources). Quad vest informs us the information at issue consists of 
personal communications that are not associated with the official business of the district. 
We note, however, the communications at issue pertain to the district's groundwater 
rulemaking authority. Accordingly, we find the communications at issue consist of 
information that is maintained by the district for the transaction of official business. Thus, 
the communications at issue are subject to the Act and must be released, unless the 
information falls within an exception to public disclosure under the Act. 

Section 552.103 of the Government Code provides as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Infonnation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 
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Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, orig. 
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st 
Dist.] 1984, writ ref'd n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental 
body must meet both prongs of this test for information to be excepted under section 
552.103(a). 

The district states, and provides documentation showing, a lawsuit styled Lone Star 
Groundwater Conservation Dist. V Texas Water Development Board, Cause No. 
D-l-GN-19-007442, was pending against the district in the 353rd Judicial District Court of 
Travis County, Texas, when it received the instant request for information. You state 
Exhibits D and E are related to the pending lawsuit. Based on your representations, the 
submitted documentation, and our review of the submitted information, we find litigation 
was pending when the district received this request for information, and Exhibits D and E 
are related to the pending litigation for the purposes of section 552.103. Therefore, the 
district may withhold Exhibits D and E under section 552.103(a) of the Government Code. 

Generally, however, once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that 
has either been obtained from or provided to the opposing parties in the pending litigation 
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further, 
the applicability of section 552.103(a) ends once the litigation has been concluded. 
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

Section 552.106(a) of the Government Code excepts from required public disclosure "[a] 
draft or working paper involved in the preparation of proposed legislation[.]" Id. 
§ 552.106(a). Section 552.106(a) ordinarily applies only to persons with a responsibility 
to prepare information and proposals for a legislative body. See Open Records Decision 
No. 460 at I (1987). The purpose of this exception is to encourage frank discussion on 
policy matters between the subordinates or advisors of a legislative body and the members 
of the legislative body. Therefore, section 552.106 encompasses only policy judgments, 
recommendations, and proposals involved in the preparation of proposed legislation and 
does not except purely factual information from public disclosure. Id. at 2. However, a 
comparison or analysis of factual information prepared to support proposed legislation is 
within the ambit of section 552.106. Id. 

The city asserts Exhibit F consists of draft working documents prepared by district staff as 
part of the district's groundwater rulemaking authority. The district indicates the proposed 
rules have not yet been adopted by the district and are subject to change. Based on these 
representations and our review, we agree Exhibit F constitutes advice, opinion, analysis, 
and recommendations regarding the district's groundwater rulemaking authority. 
Therefore, the district may withhold Exhibit F under section 552.106 of the Government 
Code. 
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Section 552.111 of the Government Code excepts from disclosure "[a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov't Code§ 552.111. This exception encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and recommendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
(~/ San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, writ ref d n.r.e.); 
Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking 
processes of the governmental body. See ORD 615 at 5. A governmental body's 
policymaking functions do not encompass routine internal administrative or personnel 
matters, and disclosure of information about such matters will not inhibit free discussion of 
policy issues among agency personnel. Id.; see also City of Garland v. Dallas Morning 
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 

Further, section 552.111 does not protect facts and written observations of facts and events 
severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex. 
Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); see ORD 615 at 5. But 
if factual information is so inextricably intertwined with material involving advice, opinion, 
or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

Section 552.111 can also encompass communications between a governmental body and a 
third party, including a consultant or other party with a privity of interest. See Open 
Records Decision No. 561 at 9 (1990) (section 552.111 encompasses communications with 
party with which governmental body has privity of interest or common deliberative 
process). For section 552.111 to apply, the governmental body must identify the third party 
and explain the nature of its relationship with the governmental body. Section 552.111 is 
not applicable to a communication between the governmental body and a third party unless 
the governmental body establishes it has a privity of interest or common deliberative 
process with the third party. See ORD 561. 

You state Exhibit G consists of advice, opm1ons, and recommendations of district 
employees and other parties with whom the district shares a privity of interest regarding 
policymaking matters. Upon review, we find the district may withhold the information we 
marked under section 552.111 of the Government Code. However, the remaining 
information at issue is either factual in nature, consists of internal administrative matters 
that do not rise to the level of policymaking, or was shared with third parties with whom 
you have not demonstrated a privity of interest. Therefore, we find the district has failed 
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to demonstrate the remaining information at issue constitutes internal communications 
containing advice, recommendations, or opinions reflecting the policymaking processes of 
the district. Accordingly, the district may not withhold any of the remaining information 
in Exhibit G under section 552.111 of the Government Code. 

In summary, the district may withhold Exhibits D and E under section 552.103 of the 
Government Code. The district may withhold Exhibit F under section 552.106 of the 
Government Code. The district may withhold the information we marked in Exhibit G 
under section 552.111 of the Government Code. The district must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open­
government/rnembers-public/what-expect-after-ruiing-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Sincerely, 
·/ 

,, / 
{ (,{(, . / /. 

,\ .t· 

~ 

Ashley Crutchfield 
Assistant Attorney General 
Open Records Division 

AC/gw 

Ref: ID# 809794 

Enc. Submitted documents 

c: Requester 
(w/o enclosures) 

c: 2 Third Parties 
(w/o enclosures) 


