ATTORNEY GENERAL OF TEXAS

February 5, 2020

Ms. Alexandra Golden

Assistant District Attorney
Brazoria County

111 East Locust Street, Suite 408A
Angleton, Texas 77515

OR2020-03447
Dear Ms. Golden:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 810192 (ORR 19-1798).

The Brazoria County District Attorney’s Office (the “district attorney’s office”) received a
request for information pertaining to a specified prosecution.! You state the district
attorney’s office will redact certain motor vehicle record information under section
552.130(c) of the Government Code.? You claim the submitted information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,

! We note the district attorney’s office asked for and received clarification regarding this request. See Gov’t
Code § 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or
narrowing request for information); City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that
when a governmental entity, acting in good faith, requests clarification or narrowing of an unclear or over-
broad request for public information, the ten-day period to request an attorney general ruling is measured
from the date the request is clarified or narrowed).

2 Section 552.130(c) of the Government Code allows a governmental body to redact the information described
in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t Code
§ 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(¢e). See id. § 552.130(d), (e).
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which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. A compilation of an individual’s criminal history is highly embarrassing information,
the publication of which would be highly objectionable to a reasonable person. Cf. U.S.
Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989)
(finding significant privacy interest in compilation of individual’s criminal history by
recognizing distinction between public records found in courthouse files and local police
stations and compiled summary of criminal history information). Furthermore, we find that
a compilation of a private citizen’s criminal history is generally not of legitimate concern
to the public.

You assert the present request requires the district attorney’s office to compile unspecified
law enforcement records concerning a named individual. We note, however, the request is
for information pertaining to a specified prosecution. Thus, we find this request does not
require the district attorney’s office to compile an individual’ criminal history and does not
implicate the privacy interests of any individual. Accordingly, the district attorney’s office
may not withhold the submitted information as a criminal history compilation under section
552.101 in conjunction with common-law privacy.

Next, we note the submitted information includes court-filed documents. Section
552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record, “unless the information is made
confidential under the Act or other law. Gov’t Code § 552.022(a)(17). We note
common-law privacy is not applicable to information contained in public court records. See
Star-Telegram v. Walker, 834 S.W.2d54 (Tex. 1992). Therefore, no portion of the
court-filed documents may be withheld under section 552.101 of the Government Code in
conjunction with common-law privacy. However, because section 552.101 of the
Government Code in conjunction with section 261.201(a) of the Family Code makes
information confidential for purposes of section 552.022, we will address the applicability
of this exception to the court-filed documents subject to section 552.022(a)(17). Further,
we will address your remaining arguments against disclosure of the remaining information.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 261.201(a) of the Family Code, which provides as follows:

(a) [TThe following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and
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(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Because the information we marked consists of files, reports,
records, communications, audiotapes, video tapes, or working papers used or developed in
an investigation under chapter 261, the information is within the scope of section 261.201
of the Family Code. See id. § 261.001(1), (4) (defining “abuse” and “neglect” for purposes
of Family Code ch. 261); see also id. § 101.003(a) (defining “child” for purposes of this
section as person under 18 years of age who is not and has not been married or who has not
had the disabilities of minority removed for general purposes). The information we marked
is confidential pursuant to section 261.201 of the Family Code. See Open Records Decision
No. 440 at 2 (1986) (predecessor statute). Accordingly, the district attorney’s office must
withhold the information we marked in its entirety under section 552.101 of the
Government Code in conjunction with section 261.201(a) of the Family Code.>

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI”) confidential. CHRI generated by the National Crime
Information Center or by the Texas Crime Information Center is confidential under federal
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 at 7 (1990). The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. Id. Section 411.083 of the Government
Code deems confidential CHRI the Department of Public Safety (“DPS”) maintains, except
DPS may disseminate this information as provided in chapter 411, subchapter E-1 and
subchapter F of the Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a
criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Similarly, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 of the Government Code
in conjunction with Government Code chapter 411, subchapter F. See id. § 411.082(2)(B)
(term CHRI does not include driving record information). We note section 411.083 does
not apply to active warrant information or other information relating to one’s current
involvement with the criminal justice system. See id § 411.081(b) (police department
allowed to disclose information pertaining to person’s current involvement in the criminal
justice system). Further, CHRI does not include driving record information. See id.
§411.082(2)(B). Upon review, we find the district attorney’s office has failed to
demonstrate any of the remaining information constitutes CHRI, and it may not be withheld
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code.

3 As our ruling on this information is dispositive, we need not address your remaining arguments against its
disclosure,



Ms. Alexandra Golden - Page 4

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code. Section 560.003 provides that “[a] biometric identifier in the
possession of a governmental body is exempt from disclosure under [the Act].” Id.
§ 560.003; see also id. §§ 560.001(1) (defining “biometric identifier” to include
fingerprints), .002(1)(A) (governmental body may not sell, lease, or otherwise disclose
individual’s biometric identifier to another person unless individual consents to disclosure),
.003 (biometric identifiers in possession of governmental body exempt from disclosure
under the Act). You do not inform us, and the submitted information does not indicate,
section 560.002 permits the disclosure of the submitted fingerprint information in this
instance. Therefore, the district attorney’s office must withhold the submitted fingerprint
information under section 552.101 in conjunction with section 560.003 of the Government
Code.

Section 552.101 of the Government Code also encompasses section 181.006 of the Health
and Safety Code, which provides the following:

[Flor a covered entity that is a governmental unit, an individual’s protected
health information:

(1) includes any information that reflects that an individual received
health care from the covered entity; and

(2) is not public information and is not subject to disclosure under
[the Act].

Health & Safety Code § 181.006. Section 181.001(b)(2)(A) defines “covered entity” to
include any person who

(A) for commercial, financial, or professional gain, monetary fees, or dues,
or on a cooperative, nonprofit, or pro bono basis, engages, in whole or in
part, and with real or constructive knowledge, in the practice of assembling,
collecting, analyzing, using, evaluating, storing, or transmitting protected
health information. The term includes a business associate, health care
payer, governmental unit, information or computer management entity,
school, health researcher, health care facility, clinic, health care provider, or
person who maintains an Internet site][.]

Id. § 181.001(b)(2)(A). You assert the district attorney’s office is a covered entity for
purposes of section 181.006 of the Health and Safety Code. However, in order to determine
whether the district attorney’s office is a covered entity, we must address whether the
district attorney’s office engages in the practice of “assembling, collecting, analyzing,
using, evaluating, storing, or transmitting protected health information.” Id. Section
181.001 states “[u]nless otherwise defined in this chapter, each term that is used in this
chapter has the meaning assigned by the Health Insurance Portability and Accountability
Act and Privacy Standards.” Id. § 181.001(a). Accordingly, as chapter 181 does not define
“protected health information,” we turn to HIPAA’s definition of the term. HIPAA defines
“protected health information” as individually identifiable health information that is
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transmitted or maintained in electronic media or any other form or medium. See 45 C.F.R.
§ 160.103. HIPAA defines “individually identifiable health information” as information
that is a subset of health information, including demographic information collected from an
individual, and:

(1) Is created or received by a health care provider, health plan, employer,
or health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or
condition of an individual; the provision of health care to an individual; or
the past, present, or future payment for the provision of health care to an
individual; and

(i) That identifies the individual; or

(ii) With respect to which there is a reasonable basis to believe the
information can be used to identify the individual.

Id. Although you assert the district attorney’s office is a covered entity, you failed to
explain the submitted information consists of protected health information. Thus, we find
you failed to demonstrate the applicability of section 181.006 of the Health and Safety
Code. Accordingly, the district attorney’s office may not withhold any of the remaining
information under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which provides, in part, as follows:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Upon review, we find the district attorney’s office has failed to
demonstrate any of the remaining information constitutes mental health records.
Accordingly, the district attorney’s office may not withhold any the remaining information
under section 552.101 of the Government Code on the basis of section 611.002 of the

Health and Safety Code. )

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), which governs access to medical records. Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
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confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id §§ 159.002, .004. Upon
review, we find none of the remaining information constitutes a record of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that was created or is
maintained by a physician. Accordingly, the district attorney’s office may not withhold
any of the remaining information under section 552.101 in conjunction with the MPA.

As previously noted, section 552.101 of the Government Code encompasses the doctrine
of common-law privacy, which is subject to the two-part test discussed above. Indus.
Found., 540 S.W.2d at 685. Types of information considered intimate or embarrassing by
the Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally,
this office has concluded some kinds of medical information are generally highly intimate
or embarrassing. See Open Records Decision No. 455 (1987). As stated above, a
compilation of an individual’s criminal history is highly embarrassing information, the
publication of which would be highly objectionable to a reasonable person. Cf. Reporters
Comm., 489 U.S. at 764. Furthermore, we find a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public. The third court of appeals has
concluded public citizens’ dates of birth are protected by common-law privacy pursuant to
section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061,
at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). However, we note the
information at issue includes the requestor’s client’s date of birth. The requestor has a right
of access to this information. See Gov’t Code § 552.023(a) (person or person’s authorized
representative has special right of access to records that contain information relating to the
person that are protected from public disclosure by laws intended to protect that person’s
privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual requests information concerning himself).

Upon review, we find some of the remaining satisfies the standard articulated by the Texas
Supreme Court in Industrial Foundation. Accordingly, except for the requestor’s date of
birth, the district attorney’s office must withhold the information we have marked and the
public citizens’ dates of birth under section 552.101 of the Government Code in conjunction
with common-law privacy. The district attorney’s office has failed to demonstrate,
however, the remaining information is highly intimate or embarrassing and not of legitimate



Ms. Alexandra Golden - Page 7

public interest. Therefore, the district attorney’s office may not withhold any portion of the
remaining information under section 552.101 in conjunction with common-law privacy.

In summary, the district attorney’s office must withhold the information we marked in its
entirety under section 552.101 of the Government Code in conjunction with section
261.201(a) of the Family Code. The district attorney’s office must withhold the submitted
fingerprint information under section 552.101 in conjunction with section 560.003 of the
Government Code. The district attorney’s office must withhold the information we have
marked and the public citizens’ dates of birth under section 552.101 of the Government
Code in conjunction with common-law privacy. The district attorney’s office must release
the remaining information.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed

to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.
Sincere{,y,
Wt -~ /
Jennifer Cgp¢l
Asslistant Attdrnéy General

Open Records Division

JC/gw
Ref: ID# 810192
Enc. Submitted documents

c: Requestor
(w/o enclosures)

* We note the remaining information contains social security numbers. Section 552.147(b) of the Government
Code authorizes a governmental body to redact a living person’s social security number from public release
without the necessity of requesting a decision from this office under the Act. See Gov’t Code § 552.147(b).



