ATTORNEY GENERAL OF TEXAS

February 4, 2020

Ms. P. Armstrong

Assistant City Attorney

City of Dallas

1400 South Lamar Avenue, 6 Floor 6W
Dallas, Texas 75215

OR2020-03322
Dear Ms. Armstrong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 810570 (ORR# D028233-092319).

The Dallas Police Department (the “department”) received a request for e-mail
communications received by a named individual during a specified time period. The
department claims the submitted information is excepted from disclosure under section
552.101 of the Government Code.! We have considered the exception you claim and
reviewed the submitted representative sample of information.?

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes. As
part of the Texas Homeland Security Act (the “HSA”), sections 418.176 through 418.182
were added to chapter 418 of the Government Code. These provisions make confidential
certain information related to terrorism. Section 418.177 of the HSA provides that
information is confidential if it:

' We note the department has failed to comply with section 552.301 of the Government Code in requesting a
ruling; however, section 552.101 of the Government Code can provide a compelling reason to withhold
information sufficient to overcome the presumption of openness caused by a failure to comply with section
552.301. See Gov’t Code §§ 552.301, .302. Accordingly, we will consider your arguments under this
exception.

2 This letter ruling assumes that the submitted representative sample of information is truly representative of
the requested information as a whole. This ruling does not reach, and therefore does not authorize, the
withholding of any other requested information to the extent that the other information is substantially
different than that submitted to this office. See Gov’t Code §§ 552.301(e)(1}(D), .302; Open Records
Decision Nos. 499 at 6 (1988), 497 at 4 (1988).

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 * www.texasattorneygeneral.gov



Ms. P. Armstrong - Page 2

(1) is collected, assembled, or maintained by or for a governmental entity
for the purpose of preventing, detecting, or investigating an act of terrorism
or related criminal activity; and

(2) relates to an assessment by or for a governmental entity, or an assessment
that is maintained by a governmental entity, of the risk or vulnerability of
persons or property, including critical infrastructure, to an act of terrorism
or related criminal activity.

Id. § 418.177. The fact that information may relate to a governmental body’s security
concerns does not make the information per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
any exception to disclosure, a governmental body asserting one of the confidentiality
provisions of the HSA must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

The department asserts the submitted information consists of criminal intelligence
information used by the department to effectively prevent, detect, respond to, and
investigate an act of terrorism or related criminal activity. The department informs us this
information relates to law enforcement assessments used to prevent future crimes and
protect the welfare and safety of the public. Thus, the department argues release of the
submitted information would compromise law enforcement purposes by enabling terrorists
and criminals to anticipate weaknesses in law enforcement procedures. Based on these
representations and our review, we find the department has demonstrated some of the
submitted information, which we marked, is confidential under section 418.177. Therefore,
the department must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 418.177 of the Government Code.?
However, the department has not demonstrated the remaining information was collected,
assembled, or maintained by or for the department for the purpose of preventing, detecting,
or investigating an act of terrorism or related criminal activity and relates to an assessment
of the risk or vulnerability of persons or property to an act of terrorism or related criminal
activity. Consequently, the department may not withhold any of the remaining information
under section 552.101 of the Government Code in conjunction with section 418.177 of the
Government Code.

Section 552.101 of the Government Code also encompasses the common-law physical
safety exception. For many years, this office determined section 552.101, in conjunction
with the common-law right to privacy, protected information from disclosure when “special
circumstances” exist in which the disclosure of information would place an individual in
imminent danger of physical harm. See, e.g., Open Records Decision Nos. 169 (1977)
(special circumstances required to protect information must be more than mere desire for
privacy or generalized fear of harassment or retribution), 123 (1976) (information protected

3 As our ruling is dispositive for this information, we need not address your remaining argument against its
H g
disclosure.
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by common-law right of privacy if disclosure presents tangible physical danger). However,
the Texas Supreme Court has held freedom from physical harm does not fall under the
common-law right to privacy. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, LP. &
Hearst Newspapers, LLC, 343 S.W.3d 112 (Tex. 2011) (holding “freedom from physical
harm is an independent interest protected under law, untethered to the right of privacy”).
Instead, in the Cox decision, the court recognized, for the first time, a separate common-law
physical safety exception to required disclosure that exists independent of the common-law
right to privacy. Id at 118. Pursuant to this common-law physical safety exception,
“information may be withheld [from public release] if disclosure would create a substantial
threat of physical harm.” Id In applying this new standard, the court noted “deference
must be afforded” law enforcement experts regarding the probability of harm, but further
cautioned that “vague assertions of risk will not carry the day.” Id at 119. Upon review,
we find the department has failed to demonstrate disclosure of any of the remaining
information would create a substantial threat of physical harm to an individual. Therefore,
the department may not withhold any of the remaining information under section 552.101
of the Government Code in conjunction with the common-law physical safety exception.

In summary, the department must withhold the information we marked under section
552.101 of the Government Code in conjunction with section 418.177 of the Government
Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneveeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Michelle Garza
Assistant Attorney General
Open Records Division
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