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ATTORNEY GERERAL OF TEXAS

February 3, 2020

Ms. Julie Pandya Dosher

Counsel for the City of Allen

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
500 North Akard Street, Suite 1800

Dallas, Texas 75201

OR2020-03218

Dear Ms. Dosher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 806756 (Ref. No. 111929).

The Allen Police Department (the “department”), which you represent, received a request
for all information pertaining to case number 2018-1077.! You state the department is
withholding motor vehicle record information pursuant to section 552.130(c) of the
Government Code and dates of birth pursuant to Open Records Letter No. 2018-11817
(2018).2 Additionally, you state the department is withholding certain information pursuant
to section 552.136(c) of the Government Code and Open Records Decision No. 684

! You state, and provide documentation demonstrating, the department sent the requestor a cost estimate of
charges pursuant to section 552.2615 of the Government Code, and the requestor accepted the cost estimate.
See Gov’'t Code § 552.2615. The estimate of charges required the requestor to provide a deposit for payment
of anticipated costs under section 552.263 of the Government Code. See id. § 552.263(a). You inform us the
department received the required deposit on October 21, 2019. See id. § 552.263(e) (if governmental body
requires deposit or bond for anticipated costs pursuant to section 552.263, request for information is
considered to have been received on date governmental body receives bond or deposit).

2 Section 552.130(c) of the Government Code allows a governmental body to redact the information described
in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t Code
§ 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Open Records Letter No. 2018-11817 is a previous
determination issued to the department authorizing it to withhold certain public citizens’ dates of birth under
section 552.101 of the Government Code in conjunction with common-law privacy without requesting a
ruling from this office.
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(2009).> You also state the department has released some information to the requestor.
You claim some of the requested information was not properly requested pursuant to
section 1701.661 of the Occupations Code. You also claim some of the submitted
information is excepted from disclosure under section 552.101 of the Government Code.
We have considered your arguments and reviewed the submitted representative sample of
information.*

Initially, we note the requested information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a) for the body worn camera recordings at issue. As
the body worn camera recordings at issue were not properly requested pursuant to chapter
1701 of the Occupations Code, our ruling does not reach this information and the
department need not release it. However, pursuant to section 1701.661(b), a “failure to
provide all the information required by [s]ubsection (a) to be part of a request for recorded
information does not preclude the requestor from making a future request for the same
recorded information.” Id. § 1701.661(b).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by federal law.
The submitted information contains information that was reported to the National Trace

3 Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing them to
withhold certain categories of information, including an e-mail address of a member of the public under
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.
Section 552.136 of the Government Code permits a governmental body to withhold the information described
in section 552.136(b) without the necessity of seeking a decision from this office. See Gov’t Code
§ 552.136(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.136(e). See id. § 552.136(d), (e).

* We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of; any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Center of the Department of Justice Bureau of Alcohol, Tobacco, Firearms and Explosives
(the “ATEF”). Public Law number 112-55 states, in pertinent part:

[D]uring the current fiscal year and in each fiscal year thereafter, no funds
appropriated under [the Consolidated and Further Continuing
Appropriations Act, 2012] or any other [a]ct may be used to disclose part or
all of the contents of the Firearms Trace System database maintained by the
National Trace Center of the [ATF] or any information required to be kept
by licensees pursuant to section 923(g) of title 18, United States Code, or
required to be reported pursuant to paragraphs (3) and (7) of such section,
except to: (1) a Federal, State, local, or tribal law enforcement agency, or a
Federal, State, or local prosecutor . . . unless such disclosure of such data to
an[] . . . entit[y] described in (1) . . . of this proviso would compromise the
identity of any undercover law enforcement officer or confidential
informant, or interfere with any case under investigation; and no person or
entity described in (1) . . . shall knowingly and publicly disclose such data;
and all such data shall be immune from legal process, shall not be subject to
subpoena or other discovery, shall be inadmissible in evidence, and shall not
be used, relied on, or disclosed in any manner, nor shall testimony or other
evidence be permitted based on the data, in a civil action in any Statef.]

Consolidated and Further Continuing Appropriations Act, 2012, Pub. L. No. 112-55, 125
Stat. 552, 609-10 (2011). The remaining information includes a Firearms Trace Summary,
which consists of content from the Firearms Trace System database maintained by the
National Trace Center. Upon review, we find the submitted Firearms Trace Summary is
confidential under Public Law number 112-55. See Miller v. U.S. Dep’t of Justice, 562 F.
Supp. 2d 82, 111 (D.D.C. 2008) (holding Firearms Trace Report properly withheld under
Freedom of Information Act exemption 3, which covers records that are exempt from
disclosure by statute). Accordingly, the department must withhold the Firearms Trace
Summary you marked under section 552.101 of the Government Code in conjunction with
Public Law number 112-55.

Section 552.101 of the Government Code also encompasses information made confidential
by section 261.201(a) of the Family Code, which provides:

[T]he following information is confidential, is not subject to public release
under [the Act] and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.
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Fam. Code § 261.201(a). You assert the information you indicated is confidential under
section 261.201(a) of the Family Code. Upon review, we find the information at issue was
used or developed in an investigation of alleged or suspected child abuse or neglect. See
id. §§ 101.003(a) (defining “child” for purposes of this section as person under 18 years of
age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for
purposes of chapter 261 of the Family Code). You state the department has not adopted a
rule that governs the release of this type of information. Accordingly, the department must
withhold the information you indicated under section 552.101 of the Government Code in
conjunction with section 261.201(a) of the Family Code.

Section 552.101 of the Government Code also encompasses section 730.004 of the
Transportation Code, which provides “an agency may not disclose personal information
about any person obtained by the agency in connection with a motor vehicle record.”
Transp. Code § 730.004. “Personal information” means “information that identifies a
person,” and includes a person’s photograph, social security number, driver identification
number, name, and address, but does not include a zip code, telephone number, or medical
and disability information. Id. § 730.003(6). The Department of Public Safety (“DPS”) is
an “agency” for purposes of chapter 730. See id. § 730.003(1) (“agency” is state agency
that compiles or maintains motor vehicle records). An authorized recipient of personal
information may not re-disclose the personal information and to do so is a misdemeanor
offense. Id. § 730.013(a), (d). You state the department is an authorized recipient of
personal information contained in motor vehicle records maintained by DPS. Accordingly,
the department must withhold the information you marked under section 552.101 of the
Government Code in conjunction with sections 730.004 and 730.013 of the Transportation
Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). Upon review, we find some of the remaining information satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the
department must withhold the information you marked and the additional information we
marked under section 552.101 of the Government Code in conjunction with common-law
privacy.

In summary, as the body worn camera recordings at issue were not properly requested
pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this
information and the department need not release it. The department must: (1) withhold the
Firearms Trace Summary you marked under section 552.101 of the Government Code in
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conjunction with Public Law number 112-55; (2) withhold the information you indicated
under section 552.101 of the Government Code in conjunction with section 261.201(a) of
the Family Code; (3) withhold the information you marked under section 552.101 of the
Government Code in conjunction with sections 730.004 and 730.013 of the Transportation
Code; (4) withhold the information you marked and the additional information we marked
under section 552.101 of the Government Code in conjunction with common-law privacy;
and (5) release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Blake Brennan

Assistant Attorney General
Open Records Division
BBX/be

Ref: ID# 806756

Enc. Submitted documents

c: Requestor
(w/o enclosures)



