ATTORNEY GENERAL OF TEXAS

January 30, 2020

Mr. Thomas Royce Hansen
Assistant City Attorney

City of Fort Worth

200 Texas Street, 3rd Floor
Fort Worth, Texas 76102-6311

OR2020-02901

Dear Mr. Hansen and Ms. Pate:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 805595 (Ref. Nos. W092221, W092251, W092252, W092254,
W092256, W092271, W092287, W092289, W092299, W092303, W092310, W092320,
W092322, W092345, W092356, W092367, W092394, W092399, W092405, W(092506,
W093150, W093210, W093239, W093264, W093398, W093666, W093815, and
W093843).

The City of Fort Worth (the “city”) received twenty-eight requests from twenty-three
different requestors for certain information pertaining to a specified incident, personnel
information pertaining to a named former city police officer, and communications between
named individuals regarding the specified incident and the named former police officer.!

! You state, in some instances, the city sought and received clarification of the information requested. See
Gov’t Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount
of information has been requested, governmental body may ask requestor to clarify or narrow request, but
may not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380
(Tex. 2010) (holding when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion is
measured from date request is clarified or narrowed). You also state, with respect to one of the present
requests, the city sent the requestor a cost estimate of charges pursuant to section 552.2615 of the Government
Code, and the requestor accepted the cost estimate. See Gov’t Code § 552.2615. The estimate of charges
required the requestor to provide a deposit for payment of anticipated costs under section 552.263 of the
Government Code. See id. § 552.263(a). You inform us the city received the required deposit on November
22,2019. See id. § 552.263(¢) (if governmental body requires deposit or bond for anticipated costs pursuant
to section 552.263, request for information is considered to have been received on date governmental body
receives bond or deposit).
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You state the city will withhold certain information subject to section 552.117 of the
Government Code pursuant to section 552.024(c) of the Government Code and motor
vehicle record information pursuant to section 552.130(c) of the Government Code.> You
also state the city will withhold dates of birth pursuant to Open Records Letter No.
2016-00620 (2016) and certain information pursuant to Open Records Decision No. 684
(2009).> You state the city is releasing some responsive information to the requestors. You
claim some of the submitted information is excepted from disclosure under sections
552.101, 552.107, 552.108, 552.111, and 552.122 of the Government Code.* Additionally,
you state the city notified the former police officer of the requests for information and of
his right to submit arguments to this office as to why the information at issue should not be
released.’ See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released). We have considered the exceptions you
claim and reviewed the submitted representative sample of information.®

Initially, we note some of the requests received by the city differ in the types of information
sought pertaining to the specified incident and the named former police officer. Thus, the
city need not release information to any of the requestors that is not responsive to their
respective requests.

2 Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision
under the Act if the current or former employee or official to whom the information pertains timely chooses
not to allow public access to the information. See Gov’t Code § 552.024(c)(2). Section 552.130(c) of the
Government Code allows a governmental body to redact the information described in section 552.130(a)
without the necessity of seeking a decision from the attorney general. See id. § 552.130(c). If a governmental
body redacts such information, it must notify the requestor in accordance with section 552.130(¢). See id.
§ 552.130(d), (e).

3 Open Records Letter No. 2016-00620 is a previous determination issued to the city authorizing it to withhold
certain public citizens’ dates of birth under section 552.101 of the Government Code in conjunction with
common-law privacy without requesting a ruling from this office. Open Records Decision No. 684 is a
previous determination to all governmental bodies authorizing them to withhold certain categories of
information, including an e-mail address of a member of the public under section 552.137 of the Government
Code, without the necessity of requesting an attorney general decision.

4 We note in a letter dated January 14, 2020, we asked the city to provide additional information pursuant to
section 552.303 of the Government Code. See Gov’t Code § 552.303(c)-(d) (if attorney general determines
that information in addition to that required by section 552.301 is necessary to render decision, written notice
of that fact shall be given to governmental body and requestor, and governmental body shall submit necessary
additional information to attorney general not later than seventh calendar day after date of receipt of notice).
We have received and considered the information submitted by the city on January 17, 2020, pursuant to that
request.

5 As of the date of this letter, this office has not received comments from the named former police officer
explaining why any of the submitted information should not be released.

¢ We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Next, we note the submitted information contains Texas Commission on Law Enforcement
(“TCOLE”) identification numbers. Section 552.002(a) of the Government Code defines
“public information™ as information that is written, produced, collected, assembled, or
maintained under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of writing,
producing, collecting, assembling, or maintaining the information;
or

(3) by an individual officer or employee of a governmental body in the
officer’s or employee’s official capacity and the information pertains to
official business of the governmental body.

Id § 552.002(a). In Open Records Decision No. 581 (1990), this office determined certain
computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand a TCOLE
identification number is a unique computer-generated number assigned to licensees for
identification in TCOLE’s electronic database and may be used as an access device number
on the TCOLE website. Accordingly, we find the TCOLE identification numbers in the
submitted information do not constitute public information under section 552.002 of the
Government Code, and the city need not release them to the requestors.

Next, we note the information at issue includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;

(2) the specific location where the recording occurred; and



Mr. Thomas Royce Hansen - Page 4

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestors seeking the submitted body worn
camera recordings do not provide the requisite information under section 1701.661(a). As
the body worn camera recordings at issue were not properly requested pursuant to chapter
1701 of the Occupations Code, our ruling does not reach this information and the city need
not release it.” However, pursuant to section 1701.661(b), a “failure to provide all the
information required by [s]ubsection (a) to be part of a request for recorded information
does not preclude the requestor from making a future request for the same recorded
information.” Id. § 1701.661(b).

Next, you state the city has redacted portions of the submitted information pursuant to the
Family Educational Rights and Privacy Act (“FERPA”), section 1232g of title 20 of the
United States Code.® The United States Department of Education Family Policy
Compliance Office (the “DOE”) has informed this office that FERPA does not permit state
and local educational authorities to disclose to this office, without parental or an adult
student’s consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act.
Consequently, education records that are responsive to a request for information under the
Act should not be submitted to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). We note FERPA applies only to student records in
the custody of an educational institution and records directly transferred from an
educational institution to a third party. See id. § 99.33(a)(2). We further note the city is
not an educational institution. See Open Records Decision No. 309 at 3 (1983) (City of
Fort Worth not an “educational agency” for purposes of FERPA). Moreover, you do not
explain the submitted transcripts were transferred directly to the city from an educational
institution. Therefore, we conclude the city may not withhold any portion of the transcripts
at issue on the basis of FERPA.

Next, we note the remaining information contains court-filed documents subject to section
552.022(a)(17) of the Government Code. Section 552.022(a)(17) of the Government Code
provides for required public disclosure of “information that is also contained in a public
court record,” unless the information is made confidential under the Act or other law. Gov’t
Code § 552.022(a)(17). Although you seek to withhold this information under section
552.108 of the Government Code, this section is a discretionary exception and does not
make information confidential under the Act. See Open Records Decision Nos. 665 at 2
n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t Code § 552.108 subject to
waiver). Thus, the city may not withhold the court-filed documents subject to section

7 As we are able to make this determination, we need not address your arguments against disclosure of this
information.

8 A copy of this letter may be found on the Office of the Attorney General’s
website at https://www .texasattorneveeneral. gov/sites/default/files/files/divisions/open-
government/20060725-USDOE-FERPA . .pdf.
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552.022(a)(17) under section 552.108. As you raise no further exceptions to disclosure of
the information at issue, the city must release the court-filed documents we marked pursuant
to section 552.022(a)(17) of the Government Code. We will address your arguments
against disclosure of the remaining information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must explain how and why the release
of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We
note section 552.108 is generally not applicable to purely administrative records that do not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.—Austin 2002, no pet.) (section 552.108 generally not applicable
to law enforcement agency’s personnel records); Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). However, in this
instance, you represent the information you indicated pertains to an ongoing criminal
investigation in which the named former police officer is the suspect. Further, you provide
documentation demonstrating the Tarrant County District Attorney’s Office objects to
release of the information at issue because it pertains to a pending criminal prosecution and
its release would interfere with the prosecution. Based on these representations and our
review, we conclude the release of the information at issue would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) is applicable to the remainder of the
information you indicated.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; see
also Open Records Decision No. 127 (1976) (summarizing types of information considered
to be basic information). Accordingly, with the exception of the basic information, the city
may withhold the remainder of the information you indicated under section 552.108(a)(1)
of the Government Code.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such
as section 143.089 of the Local Government Code. You state the city is a civil service city
under chapter 143 of the Local Government Code. Section 143.089 provides for the

° As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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maintenance of two different types of personnel files for each police officer employed by a
civil service city: one that must be maintained as part of the police officer’s civil service
file and another that the police department may maintain for its own internal use. See Local
Gov’t Code § 143.089(a), (g). Under section 143.089(a), the police officer’s civil service
file must contain certain specified items, including commendations, periodic evaluations
by the police officer’s supervisor, and documents relating to any misconduct in any instance
in which the police department took disciplinary action against the officer under chapter
143 of the Local Government Code. Id. § 143.089(a)(1)-(3). Chapter 143 prescribes the
following types of disciplinary actions: removal, suspension, demotion, and
uncompensated duty. Id §§ 143.051-.055. In cases in which a police department
investigates a police officer’s misconduct and takes disciplinary action against a police
officer, it is required by section 143.089(a)(2) to place all investigatory records relating to
the investigation and disciplinary action, including background documents such as
complaints, witness statements, and documents of like nature from individuals who were
not in a supervisory capacity, in the police officer’s civil service file maintained under
section 143.089(a). See Abbott v. Corpus Christi, 109 S.W.3d 113, 122 (Tex. App.—Austin
2003, no pet).

All investigatory materials in a case resulting in disciplinary action are “from the employing
department” when they are held by or are in the possession of the department because of
its investigation into a police officer’s misconduct, and the department must forward them
to the civil service commission for placement in the civil service personnel file. Id. Such
records may not be withheld under section 552.101 of the Government Code in conjunction
with section 143.089 of the Local Government Code. See Local Gov’t Code § 143.089(f);
Open Records Decision No. 562 at 6 (1990). Information relating to alleged misconduct or
disciplinary action taken must be removed from the police officer’s civil service file if the
department determines that there is insufficient evidence to sustain the charge of
misconduct or that the disciplinary action was taken without just cause. See Local Gov’t
Code § 143.089(b)-(c).

Section 143.089(g) authorizes a police department to maintain, for its own use, a separate
and independent internal personnel file relating to a police officer. See id. § 143.089(g).
Section 143.089(g) provides, in relevant part:

A ... police department may maintain a personnel file on a. . . police officer
employed by the department for the department’s use, but the department
may not release any information contained in the department file to any
agency or person requesting information relating to a . . . police officer. The
department shall refer to the director or the director’s designee a person or
agency that requests information that is maintained in the . . . police officer’s
personnel file.

Id. In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex. App—Austin
1993, writ denied), the court addressed a request for information contained in a police
officer’s personnel file maintained by the police department for its use and the applicability
of section 143.089(g) to that file. The records included in the departmental personnel file
related to complaints against the police officer for which no disciplinary action was taken.
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The court determined section 143.089(g) made these records confidential. See City of San
Antonio, 851 S. W.2d at 949; see also City of San Antonio v. San Antonio Express-News,
47 S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied) (restricting confidentiality
under Local Gov’t Code § 143.089(g) to “information reasonably related to a police
officer’s or fire fighter’s employment relationship™); Attorney General Opinion JC-0257 at
6-7 (2000) (addressing functions of Local Gov’t Code § 143.089(a) and (g) files).

You state the information you indicated is contained within the internal files of the Fort
Worth Police Department (the “department”) and is maintained pursuant to section
143.089(g) of the Local Government Code. You also state the information at issue pertains
to concluded investigations that did not result in disciplinary action for purposes of Chapter
143. Based on your representation and our review, we find the information at issue is
confidential under section 143.089(g). Accordingly, the city must withhold the information
you indicated under section 552.101 of the Government Code in conjunction with section
143.089(g) of the Local Government Code.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as chapter 411 of the Government Code, which makes confidential criminal
history record information (“CHRI”) generated by the National Crime Information Center
or by the Texas Crime Information Center. See Gov’t Code § 411.083(a). CHRI means
“information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Id. § 411.082(2). Title 28, part 20
of the Code of Federal Regulations governs the release of CHRI obtained from the federal
government or other states. See Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual laws with respect to CHRI it generates.
See id. Section 411.083 of the Government Code deems confidential CHRI the Texas
Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F or subchapter E-1, of the Government
Code. See Gov’t Code § 411.083(a). We understand the city is authorized to obtain CHRI
from DPS. See id. § 411.083(b)(1). Section 411.0845 of the Government Code provides,
in relevant part:

(a) [DPS] shall establish an electronic clearinghouse and subscription
service to provide [CHRI] to a particular person entitled to receive [CHRI]
and updates to a particular record to which the person has subscribed under
this subchapter.

(b) On receiving a request for [CHRI] from a person entitled to such
information under this subchapter, [DPS] shall provide through the
electronic clearinghouse:

(1) the [CHRI] reported to [DPS] or the Federal Bureau of
Investigation [(“FBI”)] relating to the individual who is the subject
of the request; or
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(2) a statement that the individual who is the subject of the request
does not have any [CHRI] reported to [DPS] or the [FBI].

(d) [DPS] shall ensure that the information described by Subsection (b) is
provided only to a person otherwise entitled to obtain [CHRI] under this
subchapter. Information collected under this section is confidential and is
not subject to disclosure under [the Act].

1d. § 411.0845(a)-(b), (d). Upon review, we find the information you marked consists of
CHRI obtained through the DPS criminal history clearinghouse. Accordingly, we find the
marked information is confidential under chapter 411 of the Government Code, and the city
must withhold it under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses information protected by
section 611.002 of the Health and Safety Code, which provides, in part:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b). Section 611.001 defines a “professional” as (1) a
person authorized to practice medicine, (2) a person licensed or certified by the state to
diagnose, evaluate, or treat mental or emotional conditions or disorders, or (3) a person the
patient reasonably believes is authorized, licensed, or certified. Id. § 611.001(2). Upon
review, we find the information you marked consists of mental health records for purposes
of section 611.002. Accordingly, the city must withhold the information you marked under
section 552.101 of the Government Code in conjunction with section 611.002 of the Health
and Safety Code.!°

Section 552.101 of the Government Code also encompasses information made confidential
by section 402.083 of the Labor Code. Section 402.083 provides, in part, “[1]nformation in
or derived from a claim file regarding an employee is confidential and may not be disclosed
by the [Division of Workers’ Compensation for the Texas Department of Insurance (the
“division”)] except as provided by this subtitle or other law.” Labor Code § 402.083(a). In
Open Records Decision No. 533 (1989), this office construed the predecessor to section
402.083(a) to apply only to information the governmental body obtained from the Industrial
Accident Board, subsequently the Texas Workers’ Compensation Commission, and now
the division. See ORD 533 at 3-6; see also Labor Code § 402.086 (transferring
confidentiality conferred by section 402.083(a) of the Labor Code to information other

10 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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parties obtain from division files). Additionally, this office has interpreted section 402.083
to generally protect only that “information in or derived from a claim file that explicitly or
implicitly discloses the identities of employees who file workers’ compensation claims.”
See Open Records Decision No. 619 at 10 (1993). However, we also have stated,
“Iwlhether specific information implicitly discloses the identity of a particular employee
must be determined on a case-by-case basis.” Id. Prior decisions of this office have found
information revealing the date of injury, as well as an injured employee’s name, beneficiary
name, commission claim number, social security number, home telephone number, home
address, and date of birth implicitly or explicitly identifies claimants and is therefore
excepted from disclosure under section 552.101 in conjunction with section 402.083.!"! You
assert the information you marked is derived from claim files obtained from the division
and implicitly or explicitly discloses the identity of an employee who filed a workers’
compensation claim. Based on your representation and our review, we agree the
information at issue is subject to section 402.083(a). Accordingly, the city must withhold
the information you marked under section 552.101 of the Government Code in conjunction
with section 402.083 of the Labor Code.

Section 552.101 of the Government Code also encompasses section 58.008(b) of the Family
Code, which provides:

Except as provided by Subsection (c), law enforcement records concerning
a child and information concerning a child that are stored by electronic
means or otherwise and from which a record could be generated may not be
disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;

(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subsection (c) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. § 51.03(a), (b) (defining “delinquent conduct” and
“conduct indicating a need for supervision” for purposes of title 3 of Family Code). Section
58.008(Db) applies to records of juvenile conduct that occurred before, on, or after September
1,2017. The juvenile must have been at least 10 years old and less than 17 years of age
when the conduct occurred. See id. § 51.02(2) (defining “child” for purposes of title 3 of
Family Code). You assert the information you marked is subject to section 58.008(b) of
the Family Code. Upon review, we find some of the information at issue, which we
indicated, involves a juvenile offender, so as to fall within the scope of section 58.008(b).

1 The “commission” refers to the predecessor agency of the division, which was established under House
Bill 7, 79th Legislature, R.S. (2005).
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It does not appear that any of the exceptions in section 58.008 apply. Accordingly, the city
must withhold the information we indicated under section 552.101 of the Government Code
in conjunction with section 58.008(b) of the Family Code. However, we find the remaining
information at issue either does not list a juvenile as a suspect, offender, or defendant, or
consists of administrative records that do not constitute juvenile law enforcement records
for purposes of section 58.008(b). Therefore, the city may not withhold any portion of the
remaining information under section 552.101 of the Government Code in conjunction with
section 58.008(b) of the Family Code.

Section 552.101 of the Government Code also encompasses information made confidential
by section 261.201(a) of the Family Code, which provides:

[TThe following information is confidential, is not subject to public release
under [the Act] and may be disclosed only for purposes consistent with this
code and applicable federal or state law or under rules adopted by an
investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Id. § 261.201(a). You assert the information you marked is confidential under section
261.201(a). Upon review, we find the some of the information at issue, which we indicated,
was used or developed in an investigation of alleged or suspected child abuse or neglect.
See id. §§ 101.003(a) (defining “child” for purposes of this section as person under 18 years
of age who is not and has not been married or who has not had the disabilities of minority
removed for general purposes), 261.001(1), (4) (defining “abuse” and “neglect” for
purposes of chapter 261 of the Family Code). As you do not indicate the city has adopted
a rule that governs the release of this type of information, we assume no such regulation
exists. Given that assumption, we conclude the city must withhold the information we
indicated under section 552.101 of the Government Code in conjunction with section
261.201(a) of the Family Code. See Open Records Decision No. 440 at 2 (1986)
(predecessor statute). However, upon review, we find the remaining information at issue
consists of administrative records. Thus, we find you have failed to demonstrate this
information was used or developed in an investigation of alleged or suspected child abuse
or neglect under section 261.201(a)(2), and the city may not withhold any portion of it
under section 552.101 in conjunction with section 261.201(a) of the Family Code.

Section 552.101 of the Government Code also encompasses section 1701.306 of the
Occupations Code, which applies to L-2 Declaration of Medical Condition and L-3
Declaration of Psychological and Emotional Health forms. L-2 and L-3 forms are required
by TCOLE. Section 1701.306 provides, in part:
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(a) [TCOLE] may not issue a license to a person unless the person is
examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought;
and

(2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

(b) An agency hiring a person for whom a license is sought shall select the
examining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)
and shall maintain a copy of the report on file in a format readily accessible
to [TCOLE]. A declaration is not public information.

Occ. Code § 1701.306(a)-(b). Upon review, we find you have failed to demonstrate any
portion of the remaining information consists of L-2 or L-3 declaration forms. Therefore,
the city may not withhold any portion of the remaining information at issue under section
552.101 of the Government Code on the basis of section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). This office has also found personal financial information not relating to a
financial transaction between an individual and a governmental body is generally highly
intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (employee’s
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 545 (1990) (deferred
compensation information, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history), 523
(1989) (common-law privacy protects credit reports, financial statements, and other
personal financial information), 455 at 9 (employment applicant’s salary information not
private), 423 at 2 (1984) (scope of public employee privacy is narrow), 373 (1983) (sources
of income not related to financial transactions between individual and governmental body
protected under common-law privacy). However, we note the public generally has a
legitimate interest in information that relates to public employment and public employees.
See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information does not
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involve most intimate aspects of human affairs, but in fact touches on matters of legitimate
public concern), 542 (1990), 470 at 4 (1987) (public has legitimate interest in job
qualifications and performance of public employees), 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation
of public employees).

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold
the information we marked and indicated under section 552.101 of the Government Code
in conjunction with common-law privacy. However, we find you have failed to
demonstrate the remaining information at issue is highly intimate or embarrassing and not
of legitimate public concern. Therefore, the city may not withhold any portion of the
remaining information under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental
body has the burden of providing the necessary facts to demonstrate the elements of the
privilege in order to withhold the information at issue. Open Records Decision No. 676 at
6-7 (2002). First, a governmental body must demonstrate that the information constitutes
or documents a communication. /d. at 7. Second, the communication must have been made
“to facilitate the rendition of professional legal services” to the client governmental body.
TeX. R. EvID. 503(b)(1). The privilege does not apply when an attorney or representative
is involved in some capacity other than that of providing or facilitating professional legal
services to the client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337,
340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not
apply if attorney acting in a capacity other than that of attorney). Governmental attorneys
often act in capacities other than that of professional legal counsel, such as administrators,
investigators, or managers. Thus, the mere fact that a communication involves an attorney
for the government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EvID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attorney-client privilege applies only to a confidential
communication, id., meaning it was “not intended to be disclosed to third persons other
than those: (A) to whom disclosure is made to further the rendition of professional legal
services to the client; or (B) reasonably necessary to transmit the communication.” Id.
503(a)(5). Whether a communication meets this definition depends on the infent of the
parties involved at the time the information was communicated. Osborne v. Johnson, 954
S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding). Moreover, because the client
may elect to waive the privilege at any time, a governmental body must explain that the
confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client
privilege unless otherwise waived by the governmental body. See Huie v. Deshazo, 922
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein).
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You assert the information you marked and indicated consists of privileged
communications between city attorneys and city employees in their capacities as clients.
You state these communications were made in furtherance of the rendition of professional
legal services to the city. Further, you state these communications were intended to be, and
have remained, confidential. Based on your representations and our review, we find you
have demonstrated the applicability of the attorney-client privilege to the information at
issue. Accordingly, the city may withhold the information you marked and indicated under
section 552.107 of the Government Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of section
552.111 is to protect advice, opinion, and recommendation in the decisional process and to
encourage open and frank discussion in the deliberative process. See Austin v. City of San
Antonio, 630 S.W.2d 391, 394 (Tex. App—San Antonio 1982, writ ref’d n.r.e.); Open
Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath,
842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined section 552.111
excepts from disclosure only those internal communications that consist of advice,
recommendations, opinions, and other material reflecting the policymaking processes of
the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garlandv. Dallas Morning News, 22 S.W.3d
351, 364 (Tex. 2000) (section 552.111 not applicable to personnel-related communications
that did not involve policymaking). A governmental body’s policymaking functions do
include administrative and personnel matters of broad scope that affect the governmental
body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
severable from advice, opinions, and recommendations. See Arlington Indep. Sch. Dist. v.
Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5.
But if factual information is so inextricably intertwined with material involving advice,
opinion, or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision No.
313 at 3 (1982).

You state the information you marked consists of advice, opinions, and recommendations
of city employees regarding policymaking matters. Based on your representations and our
review of the information at issue, we find you have demonstrated the information at issue
consists of advice, opinions, or recommendations on the policymaking matters of the city.
Accordingly, the city may withhold the information you marked under section 552.111 of
the Government Code.
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Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal
record or notation of a law enforcement agency or prosecutor that is maintained for internal
use in matters relating to law enforcement or prosecution . . . if . . . release of the internal
record or notation would interfere with law enforcement or prosecution[.}” Gov’t Code
§ 552.108(b)(1). This section is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
Jeopardize officer safety, and generally undermine police efforts to effectuate the laws of
this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002,
no pet.). Rather than merely making a conclusory assertion that releasing the information
would interfere with law enforcement, the governmental body claiming section
552.108(b)(1) must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. See Open Records
Decision No. 562 at 10 (1990) (construing statutory predecessor). This office has
concluded section 552.108(b)(1) excepts from public disclosure information relating to the
security or operation of a law enforcement agency. See, e.g., Open Record Decision No.
252 (1980) (section 552.108 designed to protect investigative techniques and procedures
used in law enforcement), 143 (1976) (disclosure of specific operations or specialized
equipment). However, section 552.108(b)(1) is not applicable to generally known policies
and procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code
provisions, common law rules, and constitutional limitations on use of force not protected),
252 at 3 (governmental body failed to indicate why investigative procedures and techniques
requested were any different from those commonly known).

You state release of the information you marked “would interfere with law enforcement by
revealing considerations and details regarding security and the placement of officers and
equipment in dealing with potentially sensitive or volatile situations.” You assert the
release of this information “would compromise the [d]epartment’s ability to protect public
safety[.]” Based on these representations and our review, we find you have demonstrated
release of the information you marked would interfere with law enforcement. Accordingly,
the city may withhold the information you marked under section 552.108(b)(1) of the
Government Code.

Section 552.122 of the Government Code excepts from public disclosure “[a] test item
developed by a . . . governmental body[.]” Gov’t Code § 552.122(b). In Open Records
Decision No. 626 (1994), this office determined the term “test item™ in section 552.122
includes “any standard means by which an individual’s or group’s knowledge or ability in
a particular area is evaluated,” but does not encompass evaluations of an employee’s overall
job performance or suitability. ORD 626 at 6. The question of whether specific information
falls within the scope of section 552.122(b) must be determined on a case-by-case basis.
Id. Traditionally, this office has applied section 552.122 where release of “test items” might
compromise the effectiveness of future examinations. Id. at 4-5; see also Open Records
Decision No. 118 (1976). Section 552.122 also protects the answers to test questions when
the answers might reveal the questions themselves. See Attorney General Opinion JM-640
at 3 (1987); ORD 626 at 8.

You seek to withhold the information you marked and indicated under section 552.122 of
the Government Code. You assert the questions at issue test the knowledge and abilities of
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applicants in a particular area. You also state the city reuses the questions at issue on a
continuing basis. Based on these representations and our review, we find some of the
information at issue are “test items” under section 552.122(a) of the Government Code.
Furthermore, we find release of the answers to some of the questions would reveal the
questions themselves. However, we find the remaining information at issue evaluates an
applicant’s general workplace skill, subjective ability to respond to particular situations,
and overall suitability for employment, and does not test any specific knowledge of the
applicant. Thus, we determine such information, which we indicated for release, does not
consist of test items under section 552.122(b) of the Government Code, and the city may
not withhold it on the basis of section 552.122. Accordingly, with the exception of the
information we indicated for release, the city may withhold the information you marked
and indicated under section 552.122(b) of the Government Code.

In summary, the TCOLE identification numbers in the submitted information are not public
information under section 552.002 of the Government Code and the city need not release
them. As the body worn camera recordings at issue were not properly requested pursuant
to chapter 1701 of the Occupations Code, our ruling does not reach this information and
the city need not release it. The city must release the court-filed documents we marked
pursuant to section 552.022(a)(17) of the Government Code. With the exception of the
basic information, which must be released, the city may withhold the remainder of the
information you indicated under section 552.108(a)(1) of the Government Code. The city
must withhold: (1) the information you indicated under section 552.101 of the Government
Code in conjunction with section 143.089(g) of the Local Government Code; (2) the DPS
criminal history clearinghouse information you marked under section 552.101 of the
Government Code in conjunction with chapter 411 of the Government Code; (3) the
information you marked under section 552.101 of the Government Code in conjunction
with section 611.002 of the Health and Safety Code; (4) the information you marked under
section 552.101 of the Government Code in conjunction with section 402.083 of the Labor
Code; (5) the information we indicated under section 552.101 of the Government Code in
conjunction with section 58.008(b) of the Family Code; (6) the information we indicated
under section 552.101 of the Government Code in conjunction with section 261.201(a) of
the Family Code; and (7) the information we marked and indicated under section 552.101
of the Government Code in conjunction with common-law privacy. The city may withhold:
(1) the information you marked and indicated under section 552.107 of the Government
Code; (2) the information you marked under section 552.111 of the Government Code; and
(3) the information you marked under section 552.108(b)(1) of the Government Code. With
the exception of the information we indicated for release, the city may withhold the
information you marked and indicated under section 552.122(b) of the Government Code.
The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
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government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

lake Brennan
Assistant Attorney General
Open Records Division
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