
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

January 30, 2020 

Mr. Steven Weller 
Counsel for the Roma Independent School District 
Bickerstaff, Heath, Delgado & Acosta, L.L.P. 
3711 South MoPac Expressway, Building One, Suite 300 
Austin, Texas 78746 

Dear Mr. Weller: 

OR2020-02887 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 809231. 

The Roma Independent School District (the "district"), which you represent, received a 
request for certain information pertaining to specified investigations and reports involving 
a named district student and the personnel file of a named district employee. The district 
states it is withholding student-identifying information pursuant to the Family Educational 
Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the United States Code. 1 

The district claims the submitted information is excepted from disclosure under sections 
552.101, 552.102, 552.103, and 552.107 of the Government Code. We have considered the 
exceptions the district claims and reviewed the submitted representative sample of 
information.2 

1 The United States Department of Education Family Policy Compliance Office (the "DOE") has informed 
this office FERP A does not permit state and local educational authorities to disclose to this office, without 
parental or student consent, unredacted, personally identifiable information contained in education records 
for the purpose of our review in the open records ruling process under the Act. The DOE has determined 
FERP A determinations must be made by the educational authority in possession of the education records. A 
copy of this letter may be found on the Office of the Attorney General's website: 
https:i/www.texasattornevgeneral.gov/files/og/20060725usdoe.pdf. 

2 We assume the "representative sample" of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides, in relevant part: 

( a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(3) information in an account, voucher, or contract relating to the 
receipt or expenditure of public or other funds by a governmental 
body[.] 

Gov't Code § 552.022(a)(3). The submitted information includes information in contracts 
relating to the receipt or expenditure of funds by the district that is subject to section 
552.022(a)(3). Such records must be released unless they are made confidential under the 
Act or other law. See id.§ 552.022(a)(3), (5). You seek to withhold this information under 
sections 552.103 and 552.108 of the Government Code. However, sections 552.103 and 
552.108 are discretionary exceptions and do not make information confidential under the 
Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dallas 1999, no pet.) (governmental body may waive section 552.103); see also 
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 
at 5 (1999) (waiver of discretionary exceptions); 177 at 3 (1977) (statutory predecessor to 
Gov't Code § 552.108 subject to waiver). Therefore, the information subject to section 
552.022, which we have marked, may not be withheld under section 552.103 or section 
552.108 of the Government Code. However, because sections 552.101 and 552.102 of the 
Government Code make information confidential under the Act, we will consider their 
applicability to the information at issue. We will also consider the district's arguments for 
the information that is not subject to section 552.022 of the Government Code. 

Section 552.108( a) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A govenunental 
body claiming section 552.108(a)(l) must explain how and why release of the requested 
information would interfere with the detection, investigation, or prosecution of crime. See 
id §§ 552.108(a)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
Section 552.108 may be invoked by any proper custodian of information relating to a 
pending investigation or prosecution of criminal conduct. See Open Records Decision 
No. 474 at 4-5 (1987). Where a non-law enforcement agency has custody of information 
that would otherwise qualify for exception under section 552.108 as information relating to 
the pending case of a law enforcement agency, the custodian of the records may withhold 
the information if it provides this office with a demonstration that the information relates 
to the pending case and a representation from the law enforcement agency that it wishes to 
have the information withheld. We note section 552.108 is generally not applicable to 
records that are purely administrative in nature and do not involve the investigation or 
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prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 
2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-El Paso 1992, 
writ denied) (statutory predecessor to section 552.108 not applicable to internal 
investigation that did not result in criminal investigation or prosecution). 

You inform us, and have provided an affidavit stating, that the district's police department 
objects to disclosure of the information at issue because its release would interfere with an 
ongoing criminal investigation. Based on your representation and the submitted affidavit, 
we conclude that the district may withhold the submitted information under section 
552.108(a)(l) of the Government Code. See Houston Chronicle Publ'g Co. v. City of 
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates 
law enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(l) is applicable to the information that 
is not subject to section 552.022(a)(3) of the Government Code. 

However, section 552.108 does not except from disclosure "basic information about an 
arrested person, an arrest, or a crime." Gov't Code§ 552.108(c). Section 552.108(c) refers 
to the basic information held to be public in Houston Chronicle Publishing Co. v. City of 
Houston, 531 S.W.2d 177 (Tex. Civ. App. - Houston [14th Dist.] 1975), writ ref'd n.r.e. 
per curiam, 536 S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127 (1976) 
(summarizing types of information considered to be basic information). Accordingly, with 
the exception of basic information, which must be released, the district may withhold the 
information that is not subject to section 552.022(a)(3) under section 552.108(a)(l) of the 
Government Code on behalf of the district's police department. 3 

Section 5 52.10 I of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses common-law privacy. Common-law 
privacy protects information if it (1) contains highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Industrial Found. v. Texas Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be established. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has found personal financial information 
not relating to a financial transaction between an individual and a governmental body is 
generally private. See Open Records Decision Nos. 600 (1992) (employee's designation of 
retirement beneficiary, choice of insurance carrier, election of optional coverages, direct 
deposit authorization, forms allowing employee to allocate pretax compensation to group 
insurance, health care or dependent care), 545 (1990) ( deferred compensation information, 
participation in voluntary investment program, election of optional insurance coverage, 
mortgage payments, assets, bills, and credit history), 523 (1989) (common-law privacy 
protects credit reports, financial statements, and other personal financial information), 455 
at 9 (1987) (employment applicant's salary information not private), 423 at 2 (1984) (scope 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure, except to 
note basic information held to be public in Houston Chronicle is generally not excepted from public disclosure 
under section 552.103 of the Government Code. Open Records Decision No. 597 (1991 ). 
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of public employee privacy is narrow). We also note the public generally has a legitimate 
interest in information that relates to public employment and public employees. See Open 
Records Decisions Nos. 562 at 10 (1990) (personnel file information does not involve most 
intimate aspects of human affairs, but in fact touches on matters of legitimate public 
concern), 542 (1990), 4 70 at 4 (1987) (public has legitimate interest in job qualifications 
and performance of public employees), 444 at 5-6 (1986) (public has legitimate interest in 
knowing reasons for dismissal, demotion, promotion, or resignation of public employees). 

Upon review, we find you failed to demonstrate the remaining information at issue is highly 
intimate or embarrassing and not of legitimate public concern. Therefore, none of the 
remaining information may be withheld under section 552.101 of the Government Code in 
conjunction with common-law privacy. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion 
of personal privacy[.]" Gov't Code§ 552.102(a). You assert the privacy analysis under 
section 552.102(a) is the same as the common-law privacy test under section 552.101 of 
the Government Code, which is discussed above. See Indus. Found., 540 S.W.2d at 685. 
In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.­
Austin 1983, writ refd n.r.e.), the court of appeals ruled the privacy test under 
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the 
Texas Supreme Court has expressly disagreed with Hubert's interpretation of section 
552.102(a), and held the privacy standard under section 552.102(a) differs from the 
Industrial Foundation test under section 552.101. See Tex. Comptroller of Pub. Accounts, 
354 S.W.3d 336. The supreme court also considered the applicability of section 552.102(a) 
and held it excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. See id. at 348. Upon review, we 
find no portion of the remaining information is subject to section 552.102(a) of the 
Government Code, and the district may not withhold any of the remaining information on 
that basis. 

In summary, with the exception of basic information, which must be released, the district 
may withhold the information that is not subject to section 552.022(a)(3) under section 
552.108(a)(l) of the Government Code on behalf of the district's police department. The 
district must release the remaining information. 4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

4 We note the requestor has a special right of access to the basic information being released under section 
552.023 of the Government Code and section 261.201(k) of the Family Code. See Gov't Code§ 552.023 
(governmental body may not deny access to person to whom information relates or person's agent on ground 
that information is considered confidential by privacy principles); Open Records Decision No. 481 at 4 (1987) 
(privacy theories not implicated when individuals request information concerning themselves); see also Fam. 
Code § 261.201(k). If the district receives another request for this same information from a different 
requestor, it must again seek a ruling from this office. See Gov't Code §§ 552.301, .302; Open Records 
Decision No. 673 (2001). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open­
government/members-public/what-expect-after-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Sincerely, 

E0i;;~ 
Assistant Attorney General 
Open Records Division 

EMG/mo 

Ref: ID# 809231 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


