
January 29, 2020 

Ms. June B. Harden 
Assistant Attorney General 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Assistant Public Information Coordinator 
Office of the Attorney General 
P.O. Box 12548 
Austin, Texas 78711-2548 

Dear Ms. Harden: 

OR2020-02746 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 808862 (R002731 ). 

The Office of the Attorney General (the "OAG") received a request for information from a 
specified time period pertaining to specified types of complaints. The OAG states it has no 
information responsive to a portion of the request. 1 The OAG states it will release 
information with redactions allowed by law, including information pursuant to sections 
552.130(c), 552.136(c), and 552.147(b) of the Government Code, as well as Open Records 
Decision No. 684 (2009) and Open Records Letter No. 2016-17399 (2016).2 The OAG 

1 The Act does not require a governmental body that receives a request for information to create information 
that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 
S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 
563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 ( 1986), 362 at 2 (1983). 

2 Section 552. l 30(c) of the Government Code allows a governmental body to redact the information described 
in section 552.130(a) without the necessity of seeking a decision from the attorney general. Gov't Code 
§ 552.130(c). !fa governmental body redacts such information, it must notify the requestor in accordance 
with section 552.130(e). See id. § 552.130(d), (e). Section 552.136(c) of the Government Code authorizes a 
governmental body to redact, without the necessity of requesting a decision from this office, the information 
described in section 552.136(b). Id. § 552.136(c); see also id. § 552.136(d)-(e) (requestor may appeal 
governmental body's decision to withhold information under section 552.136(c) to attorney general and 
governmental body withholding information pursuant to section 552.136(c) must provide certain notice to 
requestor). Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office under the Act. Id. § 552.147(b). Open Records Decision No. 684 is a previous determination to all 
governmental bodies authorizing them to withhold specific categories of information, including an e-mail 
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claims some of the submitted information is excepted from disclosure under section 
552.101 of the Government Code. We have considered the claimed exception and reviewed 
the submitted representative sample of information. 3 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the United 
States Code. Prior decisions of this office have held section 6103(a) of title 26 of the United 
States Code renders federal tax return information confidential. See Attorney General 
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms). 
Section 6103(b) defines the term "return information" as "a taxpayer's identity, the nature, 
source, or amount of his income, payments, receipts, deductions, exemptions, credits, 
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments ... or any other data, received by, recorded by, prepared by, furnished to, or 
collected by the Secretary [ of the Treasury] with respect to a return or with respect to the 
determination of the existence, or possible existence, of liability ... for any tax, penalty, 
interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). 
Federal courts have construed the term "return information" expansively to include any 
information gathered by the Internal Revenue Service regarding a taxpayer's liability 
under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the OAG must 
withhold Exhibit D pursuant to section 552.101 of the Government Code in conjunction 
with section 6103(a) of title 26 of the United States Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159 .002 of the MP A provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by this chapter. 

address of a member of the public under section 552.137 of the Government Code, without the necessity of 
requesting an attorney general decision. In Open Records Letter No.2016-17399, this office issued the OAG 
a previous determination authorizing it to withhold public citizens' dates of birth under section 552.101 of 
the Government Code in conjunction with common-law privacy without requesting a ruling from this office. 

3 We assume the "representative sample" of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (I 988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

0cc. Code§ 159.002(a)-(c). Information that is subject to the MPA includes both medical 
records and information obtained from those medical records. See id. §§ 159.002, .004. 
This office has determined the protection afforded by section 159.002 extends only to 
records created by either a physician or someone under the supervision of a physician. See 
Open Records Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have also found that 
when a file is created as the result of a hospital stay, all the documents in the file relating 
to diagnosis and treatment constitute physician-patient communications or "[r ]ecords of the 
identity, diagnosis, evaluation, or treatment of a patient by a physician that are created or 
maintained by a physician." Open Records Decision No. 546 (1990). Upon review, we 
find Exhibit B constitutes confidential medical records under the MP A. Accordingly, the 
OAG must withhold Exhibit B under section 552.101 of the Government Code in 
coajunction with the MP A. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in the Industrial 
Foundation decision. Id. at 683. Additionally, this office has concluded some kinds of 
medical information are generally highly intimate or embarrassing. See Open Records 
Decision No. 455 (1987). Upon review, we find some of the remaining information 
satisfies the standard articulated by the Texas Supreme Court in the Industrial Foundation 
decision. Accordingly, the OAG must withhold the information it marked under section 
552.101 of the Government Code in conjunction with common-law privacy. 

In summary, the OAG must withhold Exhibit D pursuant to section 552.101 of the 
Government Code in conjunction with section 6103(a) of title 26 of the United States Code. 
The OAG must withhold Exhibit B under section 552.101 of the Government Code in 
conjunction with the MP A. The OAG must withhold the information it marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. The 
OAG must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattomevgeneral.Q,ov/open-
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government/members-public/what-expect-after-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Sincerely, 

'Jr/ t A,tfl.r\.,-,-,- ~ .._.-,..-.. 

Matthew Taylor 
Assistant Attorney General 
Open Records Division 

MHT/eb 

Ref: ID# 808862 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


