KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 28, 2020

Mr. Jeffrey W. Giles
Assistant City Attorney
City of Houston
P.O. Box 368
Houston, Texas 77001-0368
OR2020-02566

Dear Mr. Giles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 808628 (GC No 26283).

The Houston Fire Department (the “department”) received a request for information
pertaining to a specified complaint number. You claim the submitted information is
excepted from disclosure under section 552.101 of the Government Code.! We have
considered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. The
City of Houston (the “city”) is a civil service city under chapter 143 of the Local
Government Code. Section 143.1214 of the Local Government Code provides in relevant
part:

(b) The department shall maintain an investigatory file that relates to a
disciplinary action against a fire fighter or police officer that was overturned
on appeal, or any document in the possession of the department that relates

' We note the department did not comply with section 552.301 of the Government Code in requesting a ruling
from this office. See Gov’t Code § 552.301. Nonetheless, because the exception the department claims can
provide a compelling reason to overcome the presumption of openness, we will consider its applicability to
the submitted information. See id. §§ 552.007, .302, .352.
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to a charge of misconduct against a fire fighter or police officer, regardless
of whether the charge is sustained, only in a file created by the department
for the department’s use. The department may only release information in
those investigatory files or documents relating to a charge of misconduct:

(1) to another law enforcement agency or fire department;
(2) to the office of a district or United States attorney; or
(3) in accordance with Subsection (c).

(c) The department head or the department head’s designee may forward a
document that relates to disciplinary action against a fire fighter or police
officer to the director or the director’s designee for inclusion in the fire
fighter’s or police officer’s personnel file maintained under
Sections 143.089(a)-(f) only if:

(1) disciplinary action was actually taken against the fire fighter or
police officer;

(2) the document shows the disciplinary action taken; and

(3) the document includes at least a brief summary of the facts on
which the disciplinary action was based.

Local Gov’t Code § 143.1214(b)-(c). The department states the submitted information is
maintained in the department’s internal investigative files and relates to various
investigations by the department of alleged misconduct by a city fire fighter. The
department states the requestor is not a representative from another law enforcement
agency, a fire department, or the office of a district or United States attorney. See id.
§ 143.1214(b)(1)-(2). Based on the department’s representations and our review of the
information at issue, the department must generally withhold the information under section
552.101 of the Government Code in conjunction with section 143.1214 of the Local
Government Code.

We note the requestor is a representative of the Texas Department of State Health Services
(the “DSHS”). We understand the requestor is seeking the requested information as part of
an investigation he is conducting pursuant to chapter 773 of the Health and Safety Code.
Section 773.0612 of the Health and Safety Code provides the DSHS or its representative
“is entitled to access to records and other documents . . . that are directly related to . . .
emergency medical services [“EMS”] personnel to the extent necessary to enforce [chapter
773 of the Health and Safety Code] and the rules adopted under [chapter 773 of the Health
and Safety Code].” Health & Safety Code § 773.0612(a). The requestor indicates the
submitted information pertains to an emergency medical technician licensed under chapter
773 of the Health and Safety Code and the information is needed to enforce section
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157.36(b) of title 25 of the Texas Administrative Code. See 25 T.A.C. § 157.36(b).
Because the submitted information is directly related to an emergency medical technician
and the requestor is conducting an investigation under chapter 773, we conclude section
773.0612 of the Health and Safety Code applies to the submitted information.

Thus, the instant situation presents a conflict between section 143.1214 of the Local
Government Code and section 773.0612 of the Health and Safety Code. Where information
falls within both a general and a specific statutory provision, the specific statutory provision
prevails as an exception to the general provision, unless the general provision is the later
enactment and the manifest intent is that the general provision prevails. See Gov’t Code
§ 311.026; Cuellar v. State, 521 S.W.2d 277 (Tex. Crim. App. 1975) (under well-
established rule of statutory construction, specific statutory provisions prevail over general
ones); Open Records Decision Nos. 583 (1990), 451 (1986) (specific statutory right of
access provisions overcome general exceptions to disclosure under the Act). Section
773.0612 specifically grants the DSHS access only to information related to EMS personnel
and only to the extent necessary to conduct an investigation of the person at issue, whereas
the general protection given by section 143.1214 applies to all investigation files relating
to disciplinary actions overturned on appeal or documents relating to charges of misconduct
whether sustained or not, for all fire fighters and police officers. See Health & Safety Code
§ 773.0612; Local Gov’t Code § 143.1214. Therefore, we find that the access provision of
section 773.0612 is more specific than the confidentiality provision of section 143.1214.
Therefore, because section 773.0612 is the more specific statute, we find section 773.0612
prevails over section 143.1214. Accordingly, the department may not withhold the
submitted information under section 143.1214 and must release it to this requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral. gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,
Trigel sy
Paige Lay

Assistant Attorney General
Open Records Division

PL/mo
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Ref: ID# 808628
Enc. Submitted documents

c: Requestor
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