
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

January 22, 2020 

Mr. Donnie McGilbra 
Assistant County Attorney 
El Paso County 
500 East San Antonio, Room 503 
El Paso, Texas 79901 

Dear Mr. McGilbra: 

OR2020-02011 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 808857 (ORR# OP-19-1090). 

The El Paso County Medical Examiner's Office (the "medical examiner's office") received 
a request for information related to the death of a named individual. 1 The medical 
examiner's office claims the submitted information is excepted from disclosure under 
sections 552.101 and 552.108 of the Government Code. We have considered the exceptions 
the medical examiner's office claims and reviewed the submitted information. 

Section 552.108( a)(2) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... it is information that deals with the detection, investigation, 

1 The medical examiner's office states it sought and received clarification of the information requested. See 
Gov't Code§ 552.222 (providing ifrequest for information is unclear, governmental body may ask requestor 
to clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a 
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad 
request for information, the ten-day period to request an attorney general ruling is measured from the date the 
request is clarified or narrowed). 
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or prosecution of crime only in relation to an investigation that did not result in conviction 
or deferred adjudication[.]" Gov't Code § 552.108(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate that the requested information relates to a criminal 
investigation that has concluded in a final result other than a conviction or deferred 
adjudication. See id. § 552.30l(e)(l)(A) (governmental body must provide comments 
explaining why exceptions raised should apply to information requested). By its terms, 
section 552.108 of the Government Code applies only to a law enforcement agency or a 
prosecutor. This office has concluded, however, that section 552.108 may be invoked by 
any proper custodian of information that relates to the underlying incident. See Open 
Records Decision Nos. 474 (1987), 372 (1983). Where a non-law enforcement agency has 
custody of information related to a concluded criminal case of a law enforcement agency, 
the custodian of the records may withhold the information if it provides this office with a 
demonstration that the information is related to a criminal case that has reached a conclusion 
other than a conviction or a deferred adjudication and a representation from a law 
enforcement entity that it wishes to have the information withheld. 

The medical examiner's office states the submitted information relates to a case of the El 
Paso County District Attorney's Office (the "district attorney's office") that "is not being 
actively investigated." However, the medical examiner's office has not provided this office 
with a representation from the district attorney's office stating the district attorney's office 
objects to disclosure of the information at issue or that the information relates to a 
concluded criminal case that did not result in conviction or deferred adjudication. 
Accordingly, we find the medical examiner's office failed to demonstrate the applicability 
of section 552.108(a)(2) to the information at issue. Therefore, the medical examiner's 
office may not withhold the information at issue under section 552.108(a)(2). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, such 
as section 11 of article 49.25 of the Code of Criminal Procedure, which provides as follows: 

The medical examiner shall keep full and complete records properly 
indexed, giving the name if known of every person whose death is 
investigated, the place where the body was found, the date, the cause and 
manner of death, and shall issue a death certificate. . . . The records may not 
be withheld, subject to a discretionary exception under [the Act], except that 
a photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with [the Act], but is subject to 
disclosure: 

(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 
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Crim. Proc. Code art. 49.25, § ll(a). The medical examiner's office contends the 
photographs submitted as Exhibit C are protected by section 11 of article 49 .25 of the Code 
of Criminal Procedure. Upon review, however, we find the submitted photographs do not 
consist of photographs of a body taken during an autopsy. Thus, the submitted photographs 
do not consist of autopsy photographs that are confidential pursuant to section 11 of article 
49.25, and the medical examiner's office may not withhold the photographs at issue under 
section 552.101 of the Government Code in conjunction with section 11 of article 49 .25 of 
the Code of Criminal Procedure. 

We note some of the submitted information is subject to sections 552.130 and 552.136 of 
the Government Code.2 Section 552.130 provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the medical 
examiner's office must withhold the motor vehicle record information we marked under 
section 552.130 of the Government Code. 

Section 552.136 of the Government Code provides, "Notwithstanding any other provision 
of [ the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id.§ 552.136(b); 
see id. § 552.136(a) (defining "access device"). This office has determined insurance 
policy numbers are access device numbers for purposes of section 552.136. Accordingly, 
the medical examiner's office must withhold the insurance policy numbers we marked 
under section 552.136 of the Government Code. 

In summary, the medical examiner's office must withhold the motor vehicle record 
information we marked under section 552.130 of the Government Code. The medical 
examiner's office must withhold the insurance policy numbers we marked under 
section 552.136 of the Government Code. The medical examiner's office must release the 
remaining information to this requestor. 3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but 
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 

3 We note the requestor has a right of access to some of the information being released. See Gov't Code 
§ 552.023(a) (governmental body may not deny access to person to whom information relates or person's 
agent on ground that information is considered confidential by privacy principles); ORD 481 at 4 (privacy 
theories not implicated when individuals request information concerning themselves). Thus, if the medical 
examiner's office receives another request for the same information from a different requestor, the medical 
examiner's office must again seek a decision from this office. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://wvvw.texasattornevgeneral.gov/open­
government/members-public/what-expect-after-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Sincerely, 

ee(J,v\,L Yv1 ~?\--
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/gw 

Ref: ID# 808857 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


