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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 22, 2020

Mr. Wes Mau

Criminal District Attorney

Hays County

712 South Stagecoach Trail, Suite 2057
San Marcos, Texas 78666

OR2020-01971

Dear Mr. Mau:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 807486 (Ref# 19-0870).

The Hays County District Attorney’s Office (the “district attorney’s office™) received a
request for several categories of information pertaining to a specified incident, including
specified policies of the Hays County Sheriff’s Office. You claim the submitted information
is excepted from disclosure under sections 552.101 and 552.108 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information. We
have also received and considered comments from the requestor. See Gov’t Code § 552.304
(interested party may submit comments stating why information should or should not be
released).

Initially, we note you have submitted only representative samples of information related to
the requested report and body worn camera recordings regarding a specified incident. You
have not submitted information responsive to the remaining responsive categories of
requested information. Although you state the district attorney’s office has submitted a
representative sample of the requested information, we find the submitted information is
not representative of all the types of information to which the requestor seeks access. Please
be advised, this open records letter ruling applies only to the types of information you have
submitted for our review. This ruling does not authorize the department to withhold any
information that is substantially different from the types of information you submitted to
this office. See Gov’t Code § 552.302 (where request for attorney general decision does not
comply with requirements of Gov’t Code § 552.301, information at issue is presumed to be
public). Accordingly, to the extent any information responsive to the remaining responsive
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categories existed on the date the district attorney’s office received the request, we assume
the district attorney’s office has released it. If the district attorney’s office has not released
any such information, it must do so at this time. See id. §§ 552.301(a), .302; see also Open
Records Decision No. 664 (2000) (if governmental body concludes no exceptions apply to
requested information, it must release information as soon as possible).

Next, we note the submitted information includes peace officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661 provides, in relevant part, the following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a) for the recordings at issue. As the body worn camera
recordings at issue were not properly requested pursuant to chapter 1701 of the Occupations
Code, our ruling does not reach this information and it need not be released.! However,
pursuant to section 1701.661(b), a “failure to provide all the information required by
[sJubsection (a) to be part of a request for recorded information does not preclude the

requestor from making a future request for the same recorded information.” Id.
§ 1701.661(b).

Next, the requestor contends the district attorney’s office failed to comply with section
552.301 of the Government Code in asking this office to decide whether requested
information is excepted from public disclosure. See Gov’t Code § 552.301. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written request. See id.
§ 552.301(b). Pursuant to section 552.301(d), the governmental body must provide the
requestor, within ten business days after the date of its receipt of the request for information,
a statement the governmental body has asked for a decision from the attorney general and
a copy of the governmental body’s written communication to the attorney general asking
for a decision. See id. § 552.301(d). Further, pursuant to section 552.301(e-1), a
governmental body that submits written comments to the attorney general under section
552.301(e)(1)(A) must, within fifteen business days of receiving the request for
information, send a copy of those comments to the person who requested the information

! As we are able to make this determination, we need not address the remaining arguments against disclosure
of this information.
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from the governmental body. See id. § 552.301(e-1). The determination of whether a
governmental body mailed copies of correspondence at issue to the requestor is a question
of fact. This office cannot resolve disputes of fact in its decisional process. See Open
Records Decision Nos. 592 at 2 (1991), 552 at 4 (1990), 435 at 4 (1986). Where a fact
issue cannot be resolved as a matter of law, we must rely on the facts alleged to us by the
governmental body requesting our opinion, or upon those facts that are discernible from the
documents submitted for our inspection. ORD 552 at 4.

The district attorney’s office informs us it received the request for information on October
21, 2019. The district attorney’s office states it sought clarification of the information
requested. See Gov’t Code § 552.222 (providing if request for information is unclear,
governmental body may ask requestor to clarify request); see also City of Dallas v. Abbott,
304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity, acting in good
faith, requests clarification or narrowing of an unclear or overbroad request for information,
the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed). The district attorney’s office indicates it received
clarification on November 1, 2019. Accordingly, the district attorney’s office is considered
to have received the request on November 1, 2019. We understand the district attorney’s
office was closed November 11, 2019. This office does not count the date the request was
received or holidays for the purpose of calculating a governmental body's deadlines under
the Act. Accordingly, the district attorney’s office was required to provide the information
required by section 552.301(b) by November 18, 2019. The envelope in which the district
attorney’s office provided the information required by section 552.301(b) was postmarked
November 7, 2019. See id. § 552.308(a)(1) (describing rules for calculating submission
dates of documents sent via first class United States mail, common or contract carrier, or
interagency mail). The brief of the district attorney’s office reflects the district attorney’s
office sent a copy of its correspondence to the requestor concurrent with the timely mailing
to this office. Consequently, based on the correspondence of the district attorney’s office,
we find the district attorney’s office complied with section 552.301 of the Government
Code in requesting this ruling. Therefore, we will consider the claimed exceptions to
disclosure of the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 58.008 of the Family Code, which
provides, in part:

(b) Except as provided by Subsection (d), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
records;
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(2) if maintained electronically in the same computer system as adult
records, accessible only under controls that are separate and distinct
from the controls to access electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central state
or federal depository, except as provided by Subsection (¢) or
Subchapter B, D, or E.

Fam. Code § 58.008(b); see also id. § 51.03(a) (defining “delinquent conduct” for purposes
of title 3 of Family Code). Section 58.008(b) is applicable to records of juvenile conduct
that occurred before, on, or after September 1, 2017. The juvenile must have been at least
10 years old and less than 17 years of age when the conduct occurred. See id. § 51.02(2)
(defining “child” for purposes of title 3 of Family Code). We note section 58.008(b) applies
only to law enforcement records that involve a juvenile as a suspect, offender, or defendant.
Section 58.008(b) does not apply to law enforcement records that relate to a juvenile only
as a complainant, victim, witness, or other involved party. The district attorney’s office
argues the remaining information falls within the scope of section 58.008(b) of the Family
Code. Upon review, we find the remaining information does not list a juvenile as a suspect,
offender, or defendant. Thus, the district attorney’s office has not demonstrated the
remaining information involves juvenile conduct for purposes of section 58.008(b) of the
Family Code. Accordingly, the district attorney’s office may not withhold any portion of
the remaining information under section 552.101 of the Government Code on that basis.

Section 552.108(a) of the Government Code excepts from disclosure “[i] nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime... if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the
information at issue would interfere with law enforcement. See id. §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). Upon review,
we find the district attorney’s office has failed to establish the applicability of section
552.108(a)(1) to the remaining information and may not withhold the information on that
ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. The Third Court of Appeals has concluded public citizens’ dates
of birth are protected by common-law privacy pursuant to section 552.101. See Paxton v.
City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App. —Austin May
22,2015, pet. denied) (mem. op.).
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Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Thus, with the exception of the
requestor’s clients’ dates of birth, to which the requestor has a right of access pursuant to
section 552.023 of the Government Code, the district attorney’s office must withhold all
public citizens’ dates of birth in the remaining information under section 552.101 of the
Government Code in conjunction with common-law privacy. See Gov’t Code § 552.023(a)
(person or person’s authorized representative has special right of access, beyond right of
general public, to information held by governmental body that relates to that person and is
protected from public disclosure by laws intended to protect that person’s privacy interests);
Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when
individuals request information concerning himself). However, we find you have not
demonstrated how any of the remaining information is highly intimate or embarrassing and
not of legitimate public concern. Thus, none of the remaining information may be withheld
under section 552.101 in conjunction with common-law privacy.

We note the remaining information contains an e-mail address that is subject to
section 552.137 of the Government Code.? Section 552.137 excepts from disclosure “an e-
mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (¢). See Gov’t
Code § 552.137(a)-(c). The e-mail address at issue is not excluded by subsection (c).
Therefore, the district attorney’s office must withhold the personal e-mail address we have
marked under section 552.137 of the Government Code, unless the owner affirmatively
consents to its public disclosure.

In summary, pursuant to section 1701.661 of the Occupations Code, the body worn camera
recordings were not properly requested pursuant to chapter 1701 of the Occupations Code
and need not be released to the requestor. With the exception of the requestor’s clients’
dates of birth, to which the requestor has a right of access to pursuant to section 552.023 of
the Government Code, the district attorney’s office must withhold all public citizens’ dates
of birth in the remaining information under section 552.101 of the Government Code in
conjunction with common-law privacy. The district attorney’s office must withhold the
personal e-mail address we have marked under section 552.137 of the Government Code,
unless the owner affirmatively consents to its public disclosure. The remaining information
must be released.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

3 We note the requestor has a right of access to some of the information being released in this instance. See
Gov’t Code § 552.023(a); ORD 481 at 4. Thus, if the district attorney’s office receives another request for
the same information from a different requestor, the district attorney’s office must again seek a decision from
this office.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps://www.texasattorneygeneral.cov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Yo af LW@

Paige Lay

Assistant Attorney General
Open Records Division
PL/eb

Ref: ID# 807486

Enc. Submitted documents

c: Requestor
(w/o enclosures)



