
January 15, 2020 

Ms. Emily Howell 
Assistant General Counsel 

KEN PAX.TON 
XrTOR;-s;EY GENERAL OF TEX,\S 

The Texas A&M University System 
301 Tarrow Street, 6th Floor 
College Station, Texas 77840-7896 

Dear Ms. Howell: 

OR2020-01513 

You ask whether certain info1111ation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 806733 (ORR# C002279). 

Prairie View A&M University (the "university") received a request for information related 
to a specified arrest of a named individual. The university states it will redact dates of bi1ih 
of members of the public pursuant to the previous determination issued in Open Records 
Letter No. 2019-30212 (2019). 1 !The university also states it is withholding motor vehicle 
record information pursuant to section 552.130(c) of the Government Code.2 The 
university claims the submitted information is excepted from disclosure under section 
552.108 of the Government Code. We have considered the exception the university claims 
and reviewed the submitted information. 

' 

i 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or !prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... rel¢ase of the information would interfere with the detection, 
investigation, or prosecution of ~rime[.]" Gov't Code § 552.108(a)(l). A governmental 

1. 

1 Open Records Letter No.2019-30212 !authorized the university to withhold dates of birth of members of the 
public under section 552.101 of the Goyernment Code in conjunction with common-law privacy without the 
necessity of requesting an attorney general's decision. See Open Records Decision No. 673 at 7-8 (200 I) 
(listing elements of second type ofprevibus determination under section 552.30 I (a) of the Government Code). 

i 

'· 2 Section 552.130( c) of the Government!Code allows a governmental body to redact the information described 
in subsection 552. I 30(a) without the n~cessity of seeking a decision from the attorney general. See Gov't 
Code § 552.130(c). If a governmentkl body redacts such information, it must notify the requestor in 
accordance with section 552.130(e). S~e id.§ 552.130(d), (e). 
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body claiming section 552.108(a~(l) must explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(l), .301(e)(l )(A); 

I 

see also Ex parte Pruitt, 55 l S.W.2d 706 (Tex. 1977). The university states the submitted 
information relates to an activ~ criminal investigation or prosecution. Based on this 
representation, we conclude the r~lease of the information at issue would interfere with the 
detection, investigation, or proseciution of crime. See Houston Chronicle Pub! 'g Co. v. City 

I 

of Houston, 53 l S.W.2d 177 (Te~. Civ. App.-Houston [14th Dist.] 1975) (court delineates 
law enforcement interests that ar~ present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Theref~re, the university may generally withhold the infonnation 

I 

it marked under section 552.108Ca)(l) of the Government Code. 
i 

Some of the remaining informatitm may be subject to section 552.1175 of the Government 
Code.3 Section 552.1175 provid~s in part: 

I 

(a) This section applies oily to: 

' 

i 

(15) a current or former member of the United States Army, Navy, 
I 

Air Force, Coast Guard, or Marine Corps, an auxiliary service of one 
of those branches lof the armed forces, or the Texas military forces, 
as that term is defined by Section 437.001 [.] 

I 

(b) Information that relates to the home address, home telephone number, 
emergency contact information, or social security number of an individual 
to whom this section applies, or that reveals whether the individual has 
family members is confidential and may not be disclosed to the public under 
this chapter if the individhal to whom the information relates: 

I 

(1) chooses to re~trict public access to the information; and 

(2) notifies the gpvernmental body of the individual's choice on a 
form provided by ~he governmental body, accompanied by evidence 
of the individual's status. 

I 

i, 

Id. § 552.l 175(a)(15), (b). Uponlreview, we find the information we have marked consists 
of the home address of an indi'1idual who is listed in section 552.1175(a). Thus, if the 
individual to whom the information pertains elects to restrict access to the information in 
accordance with section 552.ui75(b), then the university must generally withhold the 
information we marked under I section 552.1175. If no such election under section 
552. ll 75(b) is made, or if such election is made but the requestor is the authorized 

I 

representative of the individual, then the university may not withhold the marked 
information under section 552.11175. See id.§ 552.023(a) ("person or a person's authorized 

3 The Office of the Attorney General w~ll raise a mandatory exception on behalf of a governmental body, but 
ordinarily will not raise other exceptiqns. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). I 
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representative has special right !f access, beyond right of general public, to information 
held by governmental body thit relates to person and that is protected from public 
disclosure by laws intended to ~rotect that person's privacy interests"); Open Records 
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests 
information concerning herself). ! 

I 

We note the requestor is a repres~ntative of the Texas Army National Guard (the "Army") 
and may have a right of access Ito some of the information at issue. The United States 
Department of Defense (the "DoP") is authorized to perform background investigations of 
persons seeking acceptance or retention in the armed services. See 5 U.S.C. 
§ 9101(b)(l)(C); see also id. § ~101(a)(6)(A) (DoD is a covered agency for purposes of 
section 9101). The Army has a fight to the criminal history record information ("CHRI") 
of state and local criminal justide agencies when its investigation is conducted with the 
consent of the individual being ihvestigated. See id. § 9101(b)(l), (c); see also IO U.S.C. 
§ 11 l(b)(6) (DoD includes the D~partment of the Army). CHRI is defined as "information 
collected by criminal justice agen.cies on individuals consisting of identifiable descriptions 
and notations of arrests, indictmbnts, informations, or other formal criminal charges, and 
any disposition arising therefroml sentencing, correction supervision, and release" but does 
not include "identification inforrµation such as fingerprint records to the extent that such 
information does not indicate in1olvement in the criminal justice system" or "records of a 
State or locality sealed pursuant to law from access by State and local criminal justice 

I 

agencies of that State or locality.)' 5 U.S.C. § 910l(a)(2). 
I 

i 

Federal law provides the Armf's right of access to CHRI preempts state laws. Id. 
§ 9101(b)(4) (section 9101 "shal} apply notwithstanding any other provision oflaw ... of 
any State"). Thus, we conclude the Army's right of access under federal law preempts 
section 552.108 of the Governm¢nt Code. See English v. General Elec. Co., 496 U.S. 72, 
79 (1990) (noting that state law isl preempted to extent it actually conflicts with federal law); 
see also La. Pub. Serv. Comm 'n v. FCC, 4 76 U.S. 355, 369 (1986) (noting a federal agency 
acting within scope of its c9ngressionally delegated authority may preempt state 
regulation). Federal law also PfOvides the Army's right of access is contingent on the 
request being made for eligibility or retention purposes, and on receiving written consent 
from the individual under inve~tigation for the release of such CHRI. See 5 U.S.C. 
§ 9101(c). 

In this instance, the requestor Jtates she seeks the requested information for retention 
purposes. However, we are unatjle to determine whether the individual whose information 
is at issue provided the Army wi~h a signed authorization for the release of the information 
at issue. Accordingly, if the Arrhy provides a signed written consent for release from the 

I 

individual whose information is lat issue, then the university must release CHRI from the 
submitted information to the reqµestor. However, if the Army does not provide a signed 

I 

written consent for release, then the university need not release the CHRI. 
i 

In summary, the university may Jenerally withhold the information it marked under section 
552.108(a)(l) of the Government Code. If the individual to whom the information pertains 
elects to restrict access to the inf9rmation in accordance with section 552.1175(b) and if the 
requestor is not the authorized 1epresentative of the individual, then the university must 
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'1 

I 

withhold the information we marked under section 552.1175. If the Army provides a signed 
written consent for release froci the individual whose information is at issue, then the 
university must release CHRI frobi the submitted information. The university must release 
the remaining information. I 

This letter ruling is limited to th9 particular information at issue in this request and limited 
to the facts as presented to us; tHerefore, this ruling must not be relied upon as a previous 
determination regarding any othcir information or any other circumstances. 

'1 

I 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the rec\.uestor. For more information concerning those rights and 
responsibilities, please visit om! website at https://www.texasattomevgeneral.gov/opcn­
government/members-public/whht-expect-aikr-ruling-issued or call the OAG's Open 
Government Hotline, toll free, it (877) 673-6839. Questions concerning the allowable 
charges for providing public infohTiation under the Public Information Act may be directed 
to the Cost Rules Administrator bf the OAG, toll free, at (888) 672-6787. 

Sincerely, 

U~o/1/~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/eb 

Ref: ID# 806733 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

II 

I 


