
December 18, 2019 

Ms. P. Armstrong 
Assistant City Attorney 
City of Dallas 

KEN PAXTON 
ATTORNEY GENERAi. OF TEXAS 

1400 South Lamar Street, 6th Floor. 6W 
Dallas, Texas 75215 

Dear Ms. Armstrong: 

OR2019-35844 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 802524 (ORR# D028527-092519). 

The Dallas Police Department (the "department") received a request for Internal Affairs 
Division documents relating to a named police officer. You claim the submitted 
information is excepted from disclosure under sections 552.101, 552.102, 552.103, 
552.117, 552.130, 552.136, 552.147, and 552.152 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
info1mation. 1 

Initially, we note some of the submitted information is subject to section 552.022 of the 
Government Code, which provides in pertinent part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

1 We assume the "representative sample" of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108 [of the Government Code][.] 

Gov't Code § 552.022(a)(l). Some of the submitted information includes completed 
investigations and evaluations subject to section 552.022(a)(l). The department must 
release the information subject to section 552.022(a)(l) unless it is excepted from 
disclosure under section 552.108 of the Government Code or expressly made confidential 
under the Act or other law. See id. § 552.022(a)(l). Although you assert the information 
subject to section 552.022(a)(l) is excepted from disclosure under section 552.103 of the 
Government Code, this section is discretionary and does not make information confidential 
under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 
475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive section 
552.103); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to section 
552.103 may be waived); see also Open Records Decision No. 665 at 2 n.5 (2000) 
(discretionary exceptions generally). Therefore, none of the information subject to section 
552.022(a)(l) may be withheld under section 552.103. However, as sections 552.101, 
552.102, 552.117, 552.130, 552.136, and 552.152 of the Government Code make 
information confidential for purposes of section 552.022(a)(l), we will address your 
arguments under these sections for the information at issue.2 Finally, we will consider the 
submitted arguments for the information that is not subject to section 552.022(a)(l) of the 
Government Code. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code§ 552.103(a), ( c ). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 

2 We note section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office. Gov't Code § 552.14 7(b ). 
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situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, orig. 
proceeding); Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st 
Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). The 
governmental body must meet both prongs of this test for information to be excepted from 
disclosure under section 552.103(a). 

You state, and provide documentation showing, a lawsuit styled Bertrum Jean v. City of 
Dallas, Civil Action No. 3:18-CV-2862, was pending against the department in the United 
States District Court, Northern District of Texas, Dallas Division, when the department 
received the request for information. Therefore, we agree litigation was pending when the 
department received the request. We also find the department has established the 
information not subject to section 552.022 of the Government Code is related to the pending 
litigation for purposes of section 552.103(a). Therefore, the department may withhold the 
information not subject to section 552.022 of the Government Code under section 
552.103(a) of the Government Code.3 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial 
decision." Gov't Code§ 552.101. Section 552.101 encompasses information protected by 
chapter 418 of the Government Code. As part of the Texas Homeland Security Act (the 
"HSA"), sections 418.176 through 418.182 were added to chapter 418 of the Government 
Code. These provisions make confidential certain information related to terrorism. 

Section 418.l 76(a) of the Government Code provides the following: 

Information is confidential if the information is collected, assembled, or 
maintained by or for a governmental entity for the purpose of preventing, 
detecting, responding to, or investigating an act of terrorism or related 
criminal activity and: 

(1) relates to staffing requirements of an emergency response 
provider, including law enforcement agency, a fire-fighting agency, 
or an emergency services agency; 

(2) relates to a tactical plan of the provider; or 

(3) consists of a list or compilation of pager or telephone numbers, 
including mobile and cellular telephone numbers, of the provider. 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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Id. § 418.l 76(a). The fact that information may relate to a governmental body's security 
concerns does not make the information per se confidential under the HSA. See Open 
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope 
of its protection). Furthermore, the mere recitation by a governmental body of a statute's 
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with 
any exception to disclosure, a governmental body asserting one of the confidentiality 
provisions of the HSA must adequately explain how the responsive records fall within the 
scope of the claimed provision. See Gov't Code§ 552.30l(e)(l)(A) (governmental body 
must explain how claimed exception to disclosure applies). 

You state the information you marked relates to staffing details related to patrol officers 
responding to an emergency. You state this information is critical to the department's 
emergency response operations. Upon review, we find the information at issue relates to 
the staffing requirements or tactical plan of an emergency response provider that was 
collected, assembled, or maintained for the purpose of responding to an act of terrorism or 
related activity. See id. § 418.176(a)(l)-(2). Thus, the department must withhold the 
information you marked under section 552.101 of the Government Code in conjunction 
with section 418.176 of the Government Code. 

Section 552.101 of the Government Code also encompasses information made confidential 
by the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, which 
governs release of medical records. Section 159 .002 of the MP A provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential 
and privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in Section 
159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

0cc. Code§ 159.002(a)-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created 
by either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 3 70 (1983), 343 (1982). 
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Upon review, we find a portion of the remaining information, which we marked, constitutes 
records of the identity, diagnosis, evaluation, or treatment of a patient by a physician that 
were created or are maintained by a physician and information obtained from a patient's 
medical records. Accordingly, the department must withhold the information we marked 
under section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses chapter 772 of the Health and 
Safety Code, which authorizes the development of local emergency communication 
districts. Sections 772.118, 772.218, and 772.318 of the Health and Safety Code apply only 
to an emergency 9-1-1 district established in accordance with chapter 772. See Open 
Records Decision No. 649 (1996). These statutes make confidential the originating 
telephone numbers and addresses of 9-1-1 callers that are furnished by a service supplier. 
Id. at 2. Section 772.218 applies to an emergency communication district for a county with 
a population of more than 1.5 million. We understand the department is located in an 
emergency communication district subject to section 772.218. Accordingly, to the extent 
the telephone number you have marked consists of an originating telephone number 
provided by a service supplier, the department must withhold this information under section 
552.101 of the Government Code in conjunction with section 772.218 of the Health and 
Safety Code. However, if the information at issue is not an originating telephone number 
supplied by a 9-1-1 service supplier, then the department may not withhold this information 
under section 552.101 on the basis of section 772.218. 

Section 552.101 of the Government Code also encompasses information protected by 
section 773.091 of the Health and Safety Code, which provides in part: 

(a) A communication between certified emergency medical services 
[("EMS")] personnel or a physician providing medical supervision and a 
patient that is made in the course of_providing emergency medical services 
to the patient is confidential and privileged and may not be disclosed except 
as provided by this chapter. 

(b) Records of the identity, evaluation, or treatment of a patient by 
emergency medical services personnel or by a physician providing medical 
supervision that are created by the emergency medical services personnel or 
physician or maintained by an emergency medical services provider are 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 
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Health & Safety Code § 773.09l(a)-(b), (g). A portion of the remaining information 
consists of records made and maintained by EMS personnel. Upon review, we find section 
773.091 is applicable to the information at issue. Thus, with the exception of the 
information subject to section 773.091(g), which is not confidential and must be released, 
the department must withhold the EMS records you marked under section 552.101 of the 
Government Code in conjunction with section 773.091(b) of the Health and Safety Code. 

Section 552.101 of the Government Code also encompasses information protected by 
chapter 411 of the Government Code, which makes confidential criminal history record 
information ("CHRI") generated by the National Crime Information Center or by the Texas 
Crime Information Center. See Gov't Code§ 41 l.083(a). Title 28, part 20 of the Code of 
Federal Regulations governs the release of CHRI that states obtain from the federal 
government or other states. Open Records Decision No. 565 (1990). The federal 
regulations allow each state to follow its individual laws with respect to the CHRI it 
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that 
the Department of Public Safety ("DPS") maintains, except that DPS may disseminate this 
information as provided in chapter 411, subchapter F, or subchapter E-1 of the Government 
Code. See Gov't Code § 411.083( a). Sections 4 l l .083(b )(1) and 411.089( a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. Id. 
§ 41 l.089(b)(l). Other entities specified in chapter 411 of the Government Code are 
entitled to obtain CHRI from DPS or another criminal justice agency; however, those 
entities may not release CHRI except as provided by chapter 411. See generally id. 
§§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal justice agency 
must be withheld under section 552.101 in conjunction with chapter 411, subchapter F, of 
the Government Code. 

Upon review, we find a portion of the submitted information, which you marked, consists 
of CHRI that is confidential under section 411.083. Thus, the department must withhold 
the information you marked under section 552.101 of the Government Code in conjunction 
with section 411.083 of the Government Code. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Id. § 552.102(a). The Texas Supreme Court held section 552.102(a) 
excepts from disclosure the dates of birth of state employees in the payroll database of the 
Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. 
of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the department must withhold the 
employees' dates of birth under section 552.102(a) of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both 
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prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate or embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. The Third Court of Appeals has concluded public citizens' dates 
of birth are protected by common-law privacy pursuant to section 552.101. See Paxton v. 
City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 
22, 2015, pet. denied) (mem. op.). Additionally, this office has concluded some kinds of 
medical information are generally highly intimate or embarrassing. See Open Records 
Decision No. 455 (1987). This office has found personal financial information not relating 
to a financial transaction between an individual and a governmental body is generally 
highly intimate or embarrassing: See Open Records Decision Nos. 523 (1989) (common­
law privacy protects credit reports, financial statements, and other personal financial 
information), 373 (1983) (sources of income not related to financial transaction between 
individual and governmental body protected under common-law privacy). However, this 
office has also found the public has a legitimate public interest in the details of a crime. See 
Open Records Decision No. 400 at 4 (1983). See generally Lowe v. Hearst 
Communications, Inc., 487 F.3d 246,250 (5th Cir. 2007) (noting "legitimate public interest 
in facts tending to support an allegation of criminal activity" (citing Cine! v. Connick, 15 
F.3d 1338, 1345-46 (1994)). Upon review, we find some of the remaining information 
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation. 
Accordingly, with the exception of the information we marked for release, the department 
must withhold the public citizens' dates of birth, the information you marked, and the 
additional information we marked to withhold under section 552.101 of the Government 
Code in conjunction with common-law privacy. However, the remaining information is 
not confidential under common-law privacy, and the department may not withhold it under 
section 552.101 on that ground. 

Section 552.117(a)(2) of the Government Code applies to records a governmental body 
holds in an employment capacity and excepts from public disclosure the current and former 
home addresses and telephone numbers, emergency contact information, social security 
number, and family member information of a peace officer, regardless of whether the peace 
officer made an election under section 552.024 or section 552.1175 of the Government 
Code. See Gov't Code§ 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as 
defined by article 2.12 of the Code of Criminal Procedure. We note section 552.117 
encompasses a personal cellular telephone number, provided a governmental body does not 
pay for the cellular telephone service. See Open Records Decision No. 506 at 5-6 (1988) 
(section 552.117 not applicable to cellular telephone numbers paid for by governmental 
body and intended for official use). In this instance, it is unclear whether the individuals 
whose information is at issue are currently-licensed peace officers as defined by article 2.12 
of the Code of Criminal Procedure. Accordingly, to the extent the individuals whose 
information is at issue are currently-licensed peace officers as defined by article 2.12, the 
department must withhold the information you marked and the additional information we 
marked under section 552.117(a)(2) of the Government Code; however, the department 
may only withhold the marked cellular telephone numbers if the cellular telephone service 
is not paid for by a governmental body. Conversely, if the individuals whose information 
is at issue are not currently-licensed peace officers as defined by article 2.12, the 
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information at issue may not be withheld under section 552.117(a)(2) of the Government 
Code. 

If the individuals whose information is at issue are not currently-licensed peace officers, 
then the information at issue may be subject to section 552.117(a)(l) of the Government 
Code, which excepts from disclosure the home addresses and telephone numbers, 
emergency contact information, social security numbers, and family member information 
of current or former officials or employees of a governmental body who request that this 
information be kept confidential under section 552.024 of the Government Code. Gov't 
Code§ 552.117(a)(l). As noted above, section 552.117 encompasses a personal cellular 
telephone number, provided a governmental body does not pay for the cellular telephone 
service. See ORD 506 at 5-6. Whether a particular piece of information is protected by 
section 552.117 must be determined at the time the request for it is made. See Open Records 
Decision No. 530 at 5 (1989). Therefore, the department may only withhold information 
under section 552.117 on behalf of a current or former official or employee who made a 
request for confidentiality under section 552.024 prior to the date on which the request for 
this information was made. Accordingly, to the extent the individuals whose information 
is at issue not currently-licensed peace officers, but timely requested confidentiality under 
section 552.024 of the Government Code, the department must withhold the information 
you marked and the additional information we marked under section 552.l l 7(a)(l) of the 
Government Code; however, the department may only withhold the marked cellular 
telephone numbers if the cellular telephone service is not paid for by a governmental body. 
Conversely, to the extent the individuals at issue did not timely request confidentiality 
under section 552.024, the department may not withhold the information we indicated 
under section 552.l l 7(a)(l). 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the department 
must withhold the motor vehicle record information you marked and the additional motor 
vehicle record information we marked under section 552.130 of the Government Code. 

Section 552.136 of the Government Code provides, "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b ); 
see id. § 552.136(a) (defining "access device"). We understand the department's employee 
identification numbers are the same numbers used for the City of Dallas's credit union 
accounts plus one additional number. Thus, the department must withhold the employee 
numbers you marked under section 552.136 of the Government Code. 

Section 552.152 of the Government Code provides, 

Information in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from [required 
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public disclosure] if, under the specific circumstances pertaining to the 
employee or officer, disclosure of the information would subject the 
employee or officer to a substantial threat of physical harm. 

Id § 552.152. You represent the release of the undercover officer's identity would subject 
the officer to a substantial threat of physical harm. Therefore, we find section 552.152 is 
applicable to the identity of the undercover officer within the information at issue. 
Accordingly, the department must withhold the identifying information of the undercover 
officer under section 552.152 of the Government Code. 

In summary, the department may withhold the information not subject to section 552.022 
of the Government Code under section 552.103(a) of the Government Code. The 
department must withhold the information you marked under section 552.101 of the 
Government Code in conjunction with section 418.176 of the Government Code. The 
department must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with the MP A. To the extent the telephone number you 
have marked consists of an originating telephone number provided by a service supplier, 
the department must withhold this information under section 552.101 of the Government 
Code in conjunction with section 772.218 of the Health and Safety Code. With the 
exception of the information subject to section 773.091(g), which is not confidential and 
must be released, the department must withhold the EMS records you marked under section 
552.101 of the Government Code in conjunction with section 773.091(b) of the Health and 
Safety Code. The department must withhold the information you marked under section 
552.101 of the Government Code in conjunction with section 411.083 of the Government 
Code. The department must withhold the employees' dates of birth under section 
552.102(a) of the Government Code. With the exception of the information we marked for 
release, the department must withhold the public citizens' dates of birth, the information 
you marked, and the additional information we marked to withhold under section 552.101 
of the Government Code in conjunction with common-law privacy. To the extent the 
individuals whose information is at issue are currently-licensed peace officers as defined 
by article 2.12 of the Code of Criminal Procedure, the department must withhold the 
information you marked and the additional information we marked under section 
552.117(a)(2) of the Government Code; however, the department may only withhold the 
marked cellular telephone numbers if the cellular telephone service is not paid for by a 
governmental body. To the extent the individuals whose information is at issue not 
currently-licensed peace officers, but timely requested confidentiality under section 
552.024 of the Government Code, the department must withhold the information you 
marked and the additional information we marked under section 552.l 17(a)(l) of the 
Government Code; however, the department may only withhold the marked cellular 
telephone numbers if the cellular telephone service is not paid for by a governmental body. 
The department must withhold the motor vehicle record information you marked and the 
additional motor vehicle record information we marked under section 552.130 of the 
Government Code. The department must withhold the employee numbers you marked 
under section 552.136 of the Government Code. The department must withhold the 
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identifying information of the undercover officer under section 552.152 of the Government 
Code. The department must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattornevgeneral.gov/open­
government/members-public/what-expect-afler-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Deborah Southerland 
Assistant Attorney General 
Open Records Division 

DS/jxd 

Ref: ID# 802524 

Enc. Submitted documents 

c: Requester 
(w/o enclosures) 


