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ATTORNEY GENERAL OF TEXAS

December 16, 2019

Ms. Julie Pandya Dosher

Counsel for the City of Farmers Branch
Nichols, Jackson, Dillard, Hater & Smith, LLP
500 North Akard Street, Suite 1800

Dallas, Texas 75201

OR2019-35528

Dear Ms. Dosher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 802035 (Your File Ref Nos. 111364 and 111364).

The Farmers Branch Police Department (the “department”), which you represent, received
nine requests from two requestors pertaining to a particular police officer and a specified
incident involving a named individual. The first requestor additionally requested
1) information related to the named individual, 2) a particular category of investigations
related to other city police officers during a specified period of time, and 3) specified
department policies.l You state you do not have information responsive to some categories
of the requests.? You state the department will release some information. You state the
department will redact information pursuant to sections 552.130, 552.136, and 552.147 of

! We note you sent the first requestor an estimate of charges pursuant to section 552.2615 of the Government
Code. See Gov’t Code § 552.2615. The estimate of charges required the requestor to provide a deposit for
payment of anticipated costs under section 552.263 of the Government Code. See id. § 552.263(a). You
inform us the department received the required deposit on September 20, 2019. See id. § 552.263(¢) (if
governmental body requires deposit or bond for anticipated costs pursuant to section 552.263, request for
information is considered to have been received on date governmental body receives bond or deposit).

2 The Act does not require a governmental body to release information that did not exist when a request for
information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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the Government Code.> You also state the department will redact information pursuant to
the previous determination in Open Records Decision No. 684 (2009).* You further state
the department will redact information subject to section 552.117(a)(2) of the Government
Code in accordance with Open Records Decision No. 670 (2001).> You also state the
department will redact public citizens’ dates of birth pursuant to Open Records Letter No.
2017-05218 (2017).° You claim the submitted information is excepted from disclosure
under sections 552.101, 552.102, 552.103, and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.

Initially, we note the first requestor seeks, in part, 911 calls pertaining to specified
addresses. We note you have not submitted information responsive to this portion of the
request. Although you state you have submitted a representative sample of the requested
information, we find the submitted information is not representative of all the information
to which the first requestor seeks access. Please be advised this open records letter applies
to only the types of information you have submitted for our review. This ruling does not
authorize the department to withhold any information that is substantially different from
the types of information you submitted to this office. See Gov’t Code § 552.302.
Therefore, to the extent information responsive to this portion of the request exists and was
maintained by the department on the date it received the request, we assume the department
has released it to the requestor. If the department has not released any such information, it
must do so at this time. Id. §§ 552.301(a), .302; Open Records Decision No. 664 (2000)
(noting that if governmental body concludes that no exceptions apply to requested
information, it must release information as soon as possible under circumstances).

3 Section 552.130(c) of the Government Code allows a governmental body to redact the information described
in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t Code
§ 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(¢). See id. § 552.130(d), (e). Section 552.136 of the Government Code permits a
governmental body to withhold the information described in section 552.136(b) without the necessity of
seeking a decision from this office. See id. § 552.136(c). If a governmental body redacts such information,
it must notify the requestor in accordance with section 552.136(e). See id § 552.136(d), (e). Section
552.147(b) of the Government Code authorizes a governmental body to redact a living person’s social security
number from public release without the necessity of requesting a decision from this office. See id
§ 552.147(b).

4 Open Records Decision No. 684 is a previous determination authorizing all governmental bodies to withhold
certain categories of information without the necessity of requesting an attorney general decision.

> Open Records Decision No. 670 authorizes all governmental bodies to withhold the current and former
home addresses and telephone numbers, personal cellular telephone and pager numbers, social security
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government
Code without the necessity of requesting an attorney general decision. ORD 670 at 6.

¢ Open Records Letter No. 2017-05218 authorizes the department to withhold public citizens’ dates of birth
under section 552.101 of the Government Code in conjunction with common-law privacy without requesting
a ruling from this office.
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Next, we note some portions of the requests are broader than others. Accordingly, any
submitted information beyond the scope of the respective requests is not responsive to those
requests, and the department need not release information to the requestors that is not
responsive to their respective requests for information.

Additionally, we note the submitted information includes an officer’s Texas Commission
on Law Enforcement (“TCOLE”) identification number. Section 552.002(a) of the
Government Code defines “public information™ as the following:

[IInformation that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining
the information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand the officer’s
TCOLE identification number is a unique computer-generated number assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Thus, we find the officer’s TCOLE number does
not constitute public information under section 552.002 of the Government Code.
Therefore, the officer’s TCOLE number is not subject to the Act and need not be released
to the requestor.”

Next, we note the information responsive to the first requestor’s requests includes police

7 As we are able to make this determination, we need not address the remaining arguments against disclosure
of the submitted information.
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officers’ body worn camera recordings. Body worn cameras are subject to chapter 1701 of
the Occupations Code. Chapter 1701 provides the procedures a requestor must follow
when seeking a body worn camera recording. Section 1701.661(a) provides:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;

(2) the specific location where the recording occurred; and(3) the
name of one or more persons known to be a subject of the recording.

Occ. Code § 1701.661(a). In this instance, the first requestor does not give the requisite
information under section 1701.661(a). As the first requestor did not properly request the
body worn camera recordings at issue pursuant to chapter 1701, our ruling does not reach
this information and it need not be released.® However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection (a) to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

Additionally, you note, and we agree, some of the remaining information was the subject
of previous requests for information, in response to which this office issued Open Records
Letter Nos. 2012-02730 (2012), 2019-19716 (2019), 2019-26287 (2019), and 2019-29939
(2019). In Open Records Letter Ruling No. 2012-02730, we determined, in relevant part,
the department may withhold some of the information at issue under section 552.108(b)(1)
of the Government Code and must release the remaining information. In Open Records
Letter Ruling No. 2019-19716, we determined as the requestor did not properly request the
body worn camera footage at issue pursuant to chapter 1701 of the Occupations Code, such
information need not be released, and the department may withhold the remaining
information at issue under section 552.108(a)(1) of the Government Code. In Open
Records Letter Ruling No. 2019-26287, we determined, in part, the department may
withhold the information at issue under section 552.108(a)(1) of the Government Code and
must release any additional responsive information. In Open Records Letter Ruling No.
2019-29339, we determined the department may withhold the information at issue under
section 552.108(a)(1). You inform us the law, facts, or circumstances on which the prior
rulings were based have not changed. Thus, the department may continue to rely on Open
Records Letter Nos. 2012-02730, 2019-19716, 2019-26287, and 2019-29939 as previous
determinations and withhold or release the information at issue in accordance with those
rulings. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was

8 As we are able to make this determination, we need not address the remaining arguments against disclosure
of the submitted information.
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addressed in a prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is or is not excepted from disclosure). However, we
will consider the submitted arguments for the remaining information not subject to the
previous rulings.

Next, we note the some of the remaining information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The remaining information contains completed investigations
that are subject to section 552.022(a)(1). The department must release the completed
investigations pursuant to section 552.022(a)(1) unless they are excepted from disclosure
under section 552.108 of the Government Code or expressly made confidential under the
Act or other law. Although you raise section 552.103 of the Government Code for this
information, this section is a discretionary exception to disclosure and does not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive Gov’'t Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Therefore, none of the information subject to subsection 552.022(a)(1) may be withheld
under section 552.103. However, as previously noted, section 552.022(a)(1) states
information subject to that section may be withheld under section 552.108. Additionally,
sections 552.101 and 552.102 of the Government Code make information confidential
under the Act. Thus, we will address the applicability of sections 552.101, 552.102, and
552.108 to this information. We will also consider your argument under section 552.103
for the information that is not subject to section 552.022(a)(1).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes,
such as section 261.201(a) of the Family Code, which provides, in relevant part:

(a) [TThe following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:



Ms. Julie Pandya Dosher - Page 6

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working
papers used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You state the information you marked was used in an
investigation of alleged child abuse or neglect under chapter 261 of the Family Code. See
id. §§ 101.003(a) (defining “child” for purposes of section 261.201), 261.001(1), (4)
(defining “abuse” and “neglect” for purposes of section 261.201 of Family Code). You do
not indicate the department has adopted any rules that would permit the release of this
information. Accordingly, we find the information you marked is subject to chapter 261 of
the Family Code. Therefore, we conclude the information you marked is confidential
pursuant to section 261.201 of the Family Code and must be withheld under section 552.101
of the Government Code.” See Open Records Decision No. 440 at 2 (1986) (predecessor
statute).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime...if: (1) release of the information would interfere with the
detection, investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1).
Generally, a governmental body claiming section 552.108(a)(1) must explain how and why
the release of the requested information would interfere with law enforcement. See id
§8 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).
Some of the remaining information consists of internal investigations and personnel
documents of police officers. Section 552.108 is generally not applicable to internal
investigations or personnel records that are purely administrative in nature and that do not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. App.—El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). However, you state
the information you marked, including the internal investigations and personnel documents,
relates to a pending criminal prosecution. Furthermore, the information at issue reflects it
relates to an officer involved in the matter giving rise to the pending criminal case. Based
upon this representation, we conclude the release of the information at issue would interfere
with the detection, investigation, or prosecution of crime. See Houston Chronicle
Publishing Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.]
1975) (court delineates law enforcement interests that are present in active cases), writ ref'd

 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 552.108(a)(1) of the
Government Code is applicable to the information you indicated.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic information held to be public in Houston Chronicle. See 531 S.W.2d
at 186-187; see also Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). We note basic information includes,
among other items, the arrestee’s social security number. See id. at 3-4. Accordingly, with
the exception of basic information, which must be released, the department may withhold
the information you indicated under section 552.108(a)(1) of the Government Code.'°

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must explain how and
why the release of the requested information would interfere with law enforcement. See
Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977). Section 552.108(b)(1) is intended to protect “information which, if released,
would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the
laws of this State.” See City of Fort Worth v. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—
Austin 2002, no pet.). This office has concluded section 552.108(b)(1) excepts from public
disclosure information relating to the security or operation of a law enforcement agency.
See, e.g., Open Records Decision Nos. 531 (release of detailed use of force guidelines
would unduly interfere with law enforcement), 252 (1980) (section 552.108 of the
Government Code is designed to protect investigative techniques and procedures used in
law enforcement), 143 (1976) (disclosure of specific operations or specialized equipment
directly related to investigation or detection of crime may be excepted). Section
552.108(b)(1) is not applicable, however, to generally known policies and procedures. See,
e.g., ORDs 531 at2-3 (Penal Code provisions, common law rules, and constitutional
limitations on use of force not protected), 252 at 3 (governmental body failed to indicate
why investigative procedures and. techniques requested were any different from those
commonly known).

You state the information you marked, if released, would interfere with law enforcement
or prosecution of crime. You state the release of the information at issue “would allow
citizens to detect weaknesses in the [department] and jeopardize officer and public safety.”
Based on your representations and our review, we agree the release of some of the
information at issue, which we have marked, would interfere with law enforcement.

10 A5 our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information, except to note basic information is generally not excepted from public disclosure under section
552.103. See Open Records Decision No. 597 (1991).
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Accordingly, the department may withhold the information we have marked under section
552.108(b)(1) of the Government Code. However, we find you have not demonstrated how
any of the remaining information at issue would interfere with law enforcement or crime
prevention. Accordingly, the department may not withhold any of the remaining
information at issue under section 552.108(b)(1) of the Government Code.

As noted above, you state you will withhold social security numbers pursuant to section
552.147 of the Government Code. Section 552.147(a) of the Government Code excepts the
social security number of a living individual from public disclosure. Gov’t Code
§ 552.147(a). We note the purpose of section 552.147 is to protect the privacy interests of
individuals. The right of privacy lapses at death. See Moore v. Charles B. Pierce Film
Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see
also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action
for invasion of privacy can be maintained only by a living individual whose privacy is
invaded” (quoting RESTATEMENT (SECOND) OF TORTS § 6521 (1977))); Attorney General
Opinions JM-229 (1984) (“the right of privacy lapses upon death™), H-917 (1976) (“We are

. . of the opinion that the Texas courts would follow the almost uniform rule of other
jurisdictions that the right of privacy lapses upon death.”); Open Records Decision No. 272
(1981) (“the right of privacy is personal and lapses upon death”). Therefore, a social
security number that pertains solely to a deceased individual may not be withheld under
section 552.147. Accordingly, with the exception of the social security number belonging
to the deceased individual, the department may withhold any remaining social security
numbers of living individuals within the remaining information under section 552.147 of
the Government Code.

In summary, the officer’s TCOLE number is not subject to the Act and need not be released.
As the requestor did not properly request the body worn camera recordings at issue pursuant
to chapter 1701, our ruling does not reach this information and it need not be released. The
department may continue to rely on Open Records Letter Nos. 2012-02730, 2019-19716,
2019-26287, and 2019-29939 as previous determinations and withhold the information at
issue in accordance with those rulings. The department must withhold the information you
marked under section 552.101 of the Government Code in conjunction with section 261.201
of the Family Code. With the exception of basic information, which must be released, the
department may withhold the information you indicated under section 552.108(a)(1) of the
Government Code. The department may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. With the exception of the social security
number belonging to the deceased individual, the department may withhold any remaining
social security numbers of living individuals within the remaining information under
section 552.147 of the Government Code. The department must release the remaining
responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.cov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Erin Groff

Assistant Attorney General
Open Records Division
EMG/jxd

Ref: ID# 802035

Enc. Submitted documents

c: Requestor
(w/o enclosures)



