ATTTORNEY GENERAL OF TEXAS

December 12, 2019

Mr. Tillman S. Roots

Assistant Criminal District Attorney
Comal County

150 North Seguin Avenue, Suite 307
New Braunfels, Texas 78130-5161

OR2019-35217

Dear Ms. Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 801441 (Ref. No. 190R-103).

The Comal County Sheriff’s Office (the “sheriff’s office”) received a request for personnel
records pertaining to a named individual, excluding specified types of information. You
claim some of the submitted information is not subject to the Act. You also claim some of
the submitted information is excepted from disclosure under sections 552.101, 552.108,
552.117, 552.130, 552.136, and 552.139 of the Government Code.! We have considered
your arguments and reviewed the submitted information.

We note the information we marked and indicated is not responsive to the instant request
for information because the requestor has excluded the following types of information:
dates of birth, social security numbers, home addresses, family member information,
driver’s license numbers, and Texas Commission on Law Enforcement (“TCOLE”)
numbers. This ruling does not address the public availability of non-responsive
information, and the sheriff’s office is not required to release non-responsive information
in response to this request.’

! Although you also raise section 552.1175 of the Government Code, we note section 552.117 of the
Government Code is the proper exception to raise for information heid in an employment context.

2 As we are able to make this determination, we need not address your arguments against disclosure of this
information.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
“Code § 552.101. Section 552.101 of the Government Code also encompasses information
made confidential by section 1701.306 of the Occupations Code. Section 1701.306 makes
confidential L-2 Declaration of Medical Condition and L-3 Declaration of Psychological
and Emotional Health forms required by TCOLE. Section 1701.306 provides, in part:

(a) [TCOLE] may not issue a license to a person as an officer or county jailer
unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought;
and

- (2) a licensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the
report on file in a format readily accessible to [TCOLE]. A declaration is
not public information.

Occ. Code § 1701.306(a), (b). Therefore, the sheriff’s office must withhold the submitted
L-2 and L-3 declaration forms under section 552.101 of the Government Code in
conjunction with section 1701.306 of the Occupations Code.’

Section 552.101 of the Government Code also encompasses the current section 1701.454
of the Occupations Code, which governs the public availability of information submitted to
TCOLE under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454
provides as follows:

(a) All information submitted to [TCOLE] under this subchapter is
confidential and is not subject to disclosure under [the Act], unless the
person resigned or was terminated due to substantiated incidents of
excessive force or violations of the law other than traffic offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other
person may not release information submitted under this subchapter.

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Id § 1701.454. You also seek to withhold TCOLE Forms F-7 (Report of Education) and
L-1 (Report of Appointment/License Application) under section 1701.454. We note section
1701.454 is applicable only to information submitted to TCOLE under subchapter J of
chapter 1701 of the Occupations Code. See id. § 1701.454(a). The only report or statement
found in subchapter J is a Form F-5. See id § 1701.452. We therefore conclude the
sheriff’s office may not withhold the F-7 and L-1 forms under section 552.101 on this basis.
See Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision
controls scope of its protection).

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating
to a financial transaction between an individual and a governmental body is generally
highly intimate or embarrassing. See Open Records Decision Nos. 523 (1989) (common-
law privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). Upon review,
we find portions of the remaining responsive information satisfy the standard articulated by
the Texas Supreme Court in Industrial Foundation. Therefore, the sheriff’s office must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy.*

Section 552.108(b)(1) excepts from disclosure the internal records and notations of law
enforcement agencies and prosecutors when their release would interfere with law
enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also Open Records
Decision No. 531 at 2 (1989). Section 552.108(b)(1) is intended to protect “information
“which, if released, would permit private citizens to anticipate weaknesses in a police
department, avoid detection, jeopardize officer safety, and generally undermine police
efforts to effectuate the laws of this State.” See City of Fort Worth v. Cornyn, 86 S.W.3d
320 (Tex. App.—Austin 2002, no pet.). To demonstrate the applicability of this exception,
a governmental body must meet its burden of explaining how and why release of the
requested information would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). This office has concluded section 552.108(b)(1)
excepts from public disclosure information relating to the security or operation of a law
enforcement agency. See, e.g., ORDs 531 (release of detailed use of force guidelines would
unduly interfere with law enforcement), 252 (1980) (section 552.108 is designed to protect

4 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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investigative techniques and procedures used in law enforcement), 143 (1976) (disclosure
of specific operations or specialized equipment directly related to investigation or detection
of crime may be excepted). Section 552.108(b)(1) is not applicable, however, to generally
known policies and procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (Penal
Code provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You assert release of the firearm serial numbers at issue would interfere with law
enforcement because the information could be used on illegal firearms or falsely used in a
missing weapons report. Upon review, we find the release of the firearm serial numbers in
the remaining information would interfere with law enforcement. Therefore, the sheriff’s
office may withhold the firearm serial numbers in the remaining responsive information
under section 552.108(b)(1) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the sheriff’s office
must withhold the motor vehicle record information we marked under section 552.130 of
the Government Code.

Section 552.139 of the Government Code provides, in pertinent part, “a photocopy or other
copy of an identification badge issued to an official or employee of a governmental body™
is confidential. /d. § 552.139(b)(3). Therefore, the sheriff’s office must withhold the copy
of the identification card we marked under section 552.139(b)(3) of the Government Code.

In summary, the sheriff’s office must withhold the submitted L-2 and L.-3 declaration forms
under section 552.101 of the Government Code in conjunction with section 1701.306 of the
Occupations Code. The sheriff’s office must withhold the information we marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
sheriff’s office may withhold the firearm serial numbers in the remaining responsive
information under section 552.108(b)(1) of the Government Code. The sheriff’s office
must withhold the motor vehicle record information we marked under section 552.130 of
the Government Code. The sheriff’s office must withhold the copy of the identification
card we marked under section 552.139(b)(3) of the Government Code. The sheriff’s office
must release the remaining responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattornevgeneral.cov/open-
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government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Mo~
Matthew Taylor
Assistant Attorney General
Open Records‘DiVision
MHT/eb
Ref: ID# 801441

Enc. Submitted documents

c: Requestor
(w/o enclosures)



