ATTORNEY GENERAL OF TEXAS

December 11, 2019

Mr. James Kopp
Assistant City Attorney
City of San Antonio

P. O Box 839966

San Antonio, Texas 78207

OR2019-35038

Dear Mr. Kopp:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 800661 (File No. W283918). :

The City of San Antonio (the “city”) received a request for four categories of information
pertaining to nine named individuals. You claim the submitted information is excepted
from disclosure under sections 552.103 and 552.117 of the Government Code.! We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.?

initially, we note the submitted information contains information that is subject to section
552.022 of the Government Code. Section 552.022 provides, in relevant part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are

! Although you also raise section 552.1175 of the Government Code, we note section 552.117 of the
Government Code is the proper exception to raise for information the city holds in its capacity as an
employer. :

2 We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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public information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108;"

(17) information that is also contained in a public court record; and
(18) a settlement agreement to which a governmental body is a party.

Gov’t Code § 552.022(a)(1), (17), (18). The submitted information contains information
subject to sections 552.022(a)(1), 552.022(a)(17), and 552.022(a)(18) of the Government
Code. The city must release the information subject to sections 552.022(a)(17) and
552.022(a)(18) unless it is made confidential under the Act or other law. The city must
release the information pursuant to section 552.022(a)(1) unless it is excepted from
disclosure under section 552.108 of the Government Code or expressly made confidential
under the Act or other law. Although you raise section 552.103 of the Government Code
for the information at issue, this section is a discretionary exception to disclosure and does
- not make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive Gov't Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5
(2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions). As such, section 552.103 does not expressly prohibit the release of
information to the public nor does it make information confidential under the Act.
Therefore, the city may not withhold the information subject to 552.022 of the Government
Code, which we marked, under section 552.103 of the Government Code. However,
because sections 552.101, 552.102, 552.117, and 552.130 of the Government Code make
information confidential for purposes of section 552.022, we will consider the applicability
of these exceptions to the information subject to section 552.022.> Additionally, we will
consider your argument under 552.103 for the information not subject to section 552.022
of the Government Code.

Section 552.103 of the Government Code provides, in relevant part, as follows:
(a) Information is excepted from [required public disclosure] if it is

information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or

3 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and (2)
the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig, proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Disk] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.
This office has long held “litigation,” for purposes of section 552.103, includes “contested
cases” conducted in a quasi-judicial forum. See Open Records Decision Nos. 474 (1987),
368 (1983), 336 (1982), 301 (1982). In determining whether an administrative proceeding
is conducted in a quasi-judicial forum, some of the factors this office considers are whether
the administrative proceeding provides for discovery, evidence to be heard, factual
questions to be resolved, the making of a record, and whether the proceeding is an
adjudicative forum of first jurisdiction with appellate review of the resulting decision
without a re-adjudication of fact questions. See Open Records Decision No. 588 (1991).

You state, and submit documentation showing, prior to the date the city received the instant
request, the requestor filed an appeal pertaining to his client’s indefinite suspension. You
also state the appeal will be conducted by a third-party hearing examiner in an arbitration
proceeding authorized under chapter 143 of the Local Government Code. See Local Gov’t
Code § 143.057. We understand the arbitration will be governed by the Labor Rules of the
American Arbitration Association (the “AAA”). We note that under the AAA’s Labor
Rules, the parties may be represented by counsel, witnesses may be required to testify under
oath, an arbitrator authorized by law to subpoena witnesses and documents may do so, and
the arbitrator is the judge of the relevance and materiality of the evidence. Thus, we
understand you to assert that this proceeding constitutes litigation of a judicial or
quasi-judicial nature for purposes of section 552.103. See generally ORD 301 (discussing
meaning of “litigation” under predecessor to section 552.103). Based on your
representations and our review, we find you have demonstrated the city’s appeal process is
conducted in a quasi-judicial forum and, thus, constitutes litigation for purposes of section
552.103. You explain the information at issue relates to the pending litigation because it
relates to violations of the same or similar rules as those the requestor’s client is accused of
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violating.  Based on your representations, the submitted documentation, and our review of
the information at issue, we find litigation was pending when the city received the request
for information and the information not subject to section 552.022 is related to the pending
litigation for the purposes of section 552.103. Therefore, the city may generally withhold
the information at issue under section 552.103 of the Government Code.

However, some of the information at issue involves alleged criminal activity. We note
information normally found on the front page of an offense or incident report is generally
considered public. Houston Chronicle Publishing Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [[14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). We also note the submitted DIC-24 and
DIC-25 forms were provided to the arrestee; thus, the DIC-24 and DIC-25 forms were
inevitably seen by the opposing party to the litigation. Furthermore, this office has stated
basic information about a crime may not be withheld under section 552.103 of the
Government Code even if it is related to the litigation. Open Records Decision No. 362
(1983). Thus, we find the DIC-24 and DIC-25 forms and the basic offense information
from the incident reports may not be withheld on the basis of section 552.103 of the
Government Code. Therefore, with the exception of the DIC-24 and DIC-25 forms and
basic information, the city may withhold the information not subject to section 552.022 of
the Government Code under section 552.103(a) of the Government Code.*

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the anticipated
litigation is not excepted from disclosure under section 552.103(a), and it must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has been concluded.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses section 773.091 of the Health and Safety Code,
which provides, in relevant part:

(b) Records of the identity, evaluation or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter. '

* As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. '
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(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Except for the information specified in
section 773.091(g), emergency medical services (“EMS”) records are deemed confidential
under section 773.091. Upon review, we find the information we marked constitutes
records of the identity, evaluation, or treatment of a patient by EMS personnel. Thus,
except for the information subject to section 773.091(g), the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
section 773.091(b) of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code, which provides, “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Gov’t Code § 560.003; see
id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry). There is no indication the requestor has a right of access
to the biometric identifier under section 560.002. See id. § 560.002(1)(A) (governmental
body may not sell, lease, or otherwise disclose individual’s biometric identifier to another
person unless the individual consents to disclosure). Accordingly, the city must withhold
the biometric identifier we marked under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

The remaining information includes a CR-3 accident report. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Id. § 552.101. This section
encompasses information subject to chapter 550 of the Transportation Code. Section
550.065 applies only to a written report of an accident required under section 550.061,
550.062, or 601.004. See Transp. Code § 550.065(a)(1). Chapter 550 requires the creation
of a written report when the accident resulted in injury to or the death of a person or damage
to the property of any person to the apparent extent of $1,000 or more. Id. §§ 550.061
(operator’s accident report), .062 (officer’s accident report). An accident report is
privileged and for the confidential use of the Texas Department of Transportation or a local
governmental agency of Texas that has use for the information for accident prevention
purposes. Id. § 550.065(b). Thus, the city must withhold the submitted accident report
under section 552.101 of the Government Code in conjunction with section 550.065(b) of
the Transportation Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the
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payroll database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub.
Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the
city must withhold the dates of birth we marked under section 552.102(a) of the
Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See id. § 552.117(a)(2). Section 552.117(a)(2)
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. Upon
review, we find the city must withhold the information we marked under section
552.117(a)(2) of the Government Code. However, no portion of the remaining information
is subject to section 552.117(a)(2), and the city may not withhold any of the remaining
information on this basis.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license, driver’s license, motor vehicle title, or registration
issued by this state or another state or country. Id. § 552.130(a)(1), (2). Accordingly, the
city must withhold the motor vehicle record information we marked under section 552.130
of the Government Code.

In summary, with the exception of the DIC-24 and DIC-25 forms and basic information,
the city may withhold the information not subject to section 552.022 of the Government
Code under section 552.103(a) of the Government Code. Except for the information subject
to section 773.091(g) of the Health and Safety Code, the city must withhold the information
we marked under section 552.101 of the Government Code in conjunction with section
773.091(b) of the Health and Safety Code. The city must withhold the biometric identifier
we marked under section 552.101 of the Government Code in conjunction with section
560.003 of the Government Code. The city must withhold the submitted accident report
under section 552.101 of the Government Code in conjunction with section 550.065(b) of
the Transportation Code. The city must withhold the dates of birth we marked under section
552.102(a) of the Government Code. The city must withhold the information we marked
under section 552.117 of the Government Code. The city must withhold the information
we marked under section 552.130 of the Government Code. The city must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
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Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely, )
@m&&% tetedll
Ashley Crutehfield Y,

Assistant Attorney General
Open Records Division

AC/jxd
Ref: ID# 800661.
Enc. Submitted documents

c: Requestor
(w/o enclosures)



