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Mr. Bill Ballard

General Counsel

Kendall County

201 East San Antonio Street, Suite 124
Boerne, Texas 78006

OR2019-33471
Dear Mr. Ballard:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 798878.

The Kendall County Sheriff’s Office (the “sheriff’s office”) received a request for
information pertaining to a former employee. You state the sheriff’s office will redact some
information pursuant to Open Records Decision No. 684 (2009).! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.102, 552.117,
552.1175, 552.119, 552.130 of the Government Code.> We have considered the exceptions
you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial
decision.” Gov’t Code § 552.101. Section 552.101 encompasses section 560.003 of the

! Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing them to
withhold certain information, including e-mail addresses of members of the public subject to section 552.137
of the Government Code, without the necessity of requesting an attorney general decision.

2 We note the sheriff’s office failed to comply with the procedural requirements of section 552.301 of the
Government Code in requesting a decision from this office with regard to section 552.1175 of the Government
Code. See Gov’t Code § 552.301(b), (¢). Nonetheless, section 552.1175 can provide a compelling reason to
overcome the presumption of openness caused by failure to comply with section 552.301. See id. §§ 552.007,
.302. Thus, we will address the applicability of this exception to the submitted information, notwnthstandmg
the sheriff’s office’s violation of section 552.301 in requesting this decision.
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Government Code, which provides, “[a] biometric identifier in the possession of a
governmental body is exempt from disclosure under [the Act].” Id. § 560.003; see id.
§ 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry). There is no indication the requestor has a right of access
to the submitted fingerprints under section 560.002. See id. § 560.002(1)(A) (governmental
body may not sell, lease, or otherwise disclose individual’s biometric identifier to another
person unless the individual consents to disclosure). Accordingly, the sheriff’s office must
withhold the submitted fingerprints under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller, 354 S.W.3d 336.
Thus, under Texas Comptroller, section 552.102(a) is applicable to the birth date of an
employee of a governmental body in a record maintained by his or her employer in an
employment context. Accordingly, the sheriff’s office must withhold the employee’s date
of birth under section 552.102(a) of the Government Code.>

Section 552.101 of the Government Code also encompasses the doctrine of common law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common law privacy, both
prongs of this test must be satisfied. Id. at 681 82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of common law privacy to information relating to an
investigation of alleged sexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. See Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit
of the person under investigation and the conclusions of the board of inquiry, stating the
public’s interest was sufficiently served by the disclosure of such documents. Id. The Ellen
court held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id. Thus, if there is an adequate summary of
an investigation of alleged sexual harassment, the investigation summary must be released

3 As our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.



Mr. Bill Ballard - Page 3

under Ellen, along with the statement of the accused. However, the identities of the victims
and witnesses of the alleged sexual harassment must be redacted, and their detailed
statements must be withheld from disclosure. See Open Records Decision Nos. 393 (1983),
339 (1982). We note supervisors are generally not witnesses for purposes of Ellen, except
where their statements appear in a non-supervisory context.

Additionally, this office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from required
public disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992)
(designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and forms allowing employee to allocate pretax compensation to group insurance, health
care or dependent care), 545 (1990) (deferred compensation information, participation in
voluntary investment program, election of optional insurance coverage, mortgage
payments, assets, bills, and credit history). A compilation of an individual’s criminal
history is highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf. United States Dep 't of Justice v. Reporters Comm.
for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one’s criminal history).
Furthermore, we find that a compilation of a private citizen’s criminal history is generally
not of legitimate concern to the public. This office has also concluded the public has a
legitimate interest in information that relates to public employees and their conduct in the
workplace. See, e.g., Open Records Decision Nos. 562 at 10 (1990) (personnel file
information does not involve most intimate aspects of human affairs but in fact touches on
matters of legitimate public concern), 470 at 4 (1987) (job performance does not generally
constitute public employee’s private affairs), 444 at 3 (1986) (public has obvious interest
in information concerning qualifications and performance of government employees), 405
at 2 (1983) (manner in which public employee’s job was performed cannot be said to be of
minimal public interest), 392 (1982) (reasons for employee’s resignation ordinarily not
private). In addition, we note the public has a legitimate public interest in the details of a
crime. See Open Records Decision No. 400 at 4 (1983). See generally Lowe v. Hearst
Communications, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting “legitimate public interest
in facts tending to support an allegation of criminal activity” (citing Cinel v. Connick, 15
F.3d 1338, 1345-46 (1994)).

You seek to withhold a portion of the remaining information under common-law privacy
and the holding in Ellen. We note the information at issue does not pertain to a sexual
harassment investigation. Therefore, the information at issue may not be withheld under
section 552.101 in conjunction with common-law privacy and the holding in Ellen.
Nevertheless, we find portions of the remaining information satisfy the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the sheriff’s office
must withhold the information we marked under section 552.101 of the Government Code
in conjunction with common law privacy. However, the sheriff’s office has failed to
demonstrate the remaining information is highly intimate or embarrassing and of no
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legitimate public interest. Thus, the sheriff’s office may not withhold the remaining
information under section 552.101 of the Government Code in conjunction with common
law privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’'t Code § 552.117(2)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Upon review, we find the sheriff’s office must withhold the
information we marked under section 552.117(a)(2) of the Government Code.

“Section 552.1175 of the Government Code excepts from disclosure the home address, home
telephone number, emergency contact information, date of birth, social security number,
and family member information of certain individuals, when that information is held by a
governmental body in a non-employment capacity and the individual elects to keep the
information confidential. Id. § 552.1175. Upon review, we find some of the remaining
information, which we marked, pertains to peace officers and is held by the sheriff’s office
in a non-employment capacity. Thus, to the extent the information we marked pertains to
currently licensed peace officers and the officers elect to restrict access to their information
in accordance with section 552.1175(b), the sheriff’s office must withhold the information
we marked under section 552.1175 of the Government Code. If the individuals whose
information is at issue are no longer licensed peace officers or no election was made, the
sheriff’s office may not withhold this information under section 552.1175 of the
Government Code. However, we find you have failed to demonstrate any of the remaining
information is confidential under section 552.1175 of the Government Code, and the
sheriff’s office may not withhold any of the remaining information on that basis.

Section 552.119 of the Government Code provides as follows:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, or a security officer commissioned under
Section 51.212, Education Code, the release of which would endanger the
life or physical safety of the officer, is excepted from [required public
disclosure] unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a fire or police civil service hearing or a
case in arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.



Mr. Bill Ballard - Page 5

(b) A photograph exempt from disclosure under Subsection (a) may be made
public only if the peace officer or security officer gives written consent to
the disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face, release of the photograph would endanger
the life or physical safety of a peace officer. Upon review, we find you have failed to
demonstrate release of the submitted photograph would endanger an officer’s life or
physical safety. Accordingly, the sheriff’s office may not withhold the submitted
photographs under section 552.119.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Id. § 552.130. Accordingly, the sheriff’s office must
withhold the motor vehicle record information we marked under section 552.130 of the
Government Code.

Section 552.139 of the Government Code provides, in pertinent part, “a photocopy or other
copy of an identification badge issued to an official or employee of a governmental body”
is confidential.* Id. § 552.139(b)(3). Therefore, the sheriff’s office must withhold the copy

of the identification card we marked under section 552.139(b)(3) of the Government Code.

In summary, the sheriff’s office must withhold the submitted fingerprints under section
552.101 of the Government Code in conjunction with section 560.003 of the Government
Code. The sheriff’s office must withhold the employee’s date of birth under section
552.102(a) of the Government Code. The sheriff’s office must withhold the information
we marked under section 552.101 of the Government Code in conjunction with common
law privacy. The sheriff’s office must withhold the information we marked under section
552.117(a)(2) of the Government Code. To the extent the information we marked pertains
to currently licensed peace officers and the officers elect to restrict access to their
information in accordance with section 552.1175(b), the sheriff’s office must withhold the
information we marked under section 552.1175 of the Government Code. The sheriff’s
office must withhold the motor vehicle record information we marked under section
552.130 of the Government Code. The city sheriff’s office must withhold the copy of the
identification card we marked under section 552.139(b)(3) of the Government Code. The
sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

4 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). ; ' : :
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Assistant Attorney General
Open Records Division
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Enc. ‘ Submitted documents

c: Requestor
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