
November 21, 2019 

Mr. Vito Chavana 
Assistant District Attorney 
Hidalgo County 
100 East Cano Street 
Edinburg, Texas 78539 

Dear Mr. Chavana: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2019-32992 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 797932 (HCDA File No. 2019-0153-DA.SO). 

The Hidalgo County Sheriffs Office (the "sheriff s office") received a request for eighteen 
categories of information pertaining to various sheriffs office policies, employees, and 
disciplinary records. The sheriffs office states it will release some information to the 
requestor upon payment of a cost estimate. The sheriffs office claims the submitted 
information is excepted from disclosure under sections 552.101, 552.108, and 552.117 of 
the Government Code. 1 We have considered the exceptions the sheriffs office claims and 
reviewed the submitted representative sample of information.2 

Section 552.108 of the Government Code provides, in relevant part, the following: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
the requirements of Section 552.021 if: 

1 Although the sheriff's office also raises section 552.1175 of the Government Code, it has not provided any 
arguments to support this exception. Therefore, we assume the sheriff's office has withdrawn its claim this 
section applies to the submitted information. See Gov't Code§§ 552.301, .302. 

2 We assume the "representative sample" of records submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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(1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.] 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from the requirements of Section 552.021 if: 

(1) release of the internal record or notation would interfere with law 
enforcement or prosecution[.] 

Gov't Code § 552.108(a)(l), (b)(l). Subsection 552.108(a)(l) protects information, the 
release of which would interfere with a particular pending criminal investigation or 
prosecution, while subsection 552.108(b)(l) encompasses. internal law enforcement and 
prosecution records the release of which would interfere wlth law enforcement efforts and 
prosecution in general. A governmental body raising section 552.108 must explain the 
applicability of section 552.108. See id. § 552.301(e)(l)(A) (governmental body must 
provide comments explaining why exceptions raised should apply to information 
requested). We note section 552.108 is generally not applicable to the records of an internal 
affairs investigation that is purely administrative in nature and does not involve the 
investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 
(Tex. App.-Austin 2002, no pet.) (section 552.108 generally not applicable to law 
enforcement agency's personnel records); Morales v. Ellen, 840 S.W.2d 519 (Tex. 
App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable 
to internal investigation that did not result in criminal investigation or prosecution); see 
also Open Records Decision No. 350 at 3-4 (1982). However, the sheriffs office states, 
and provides documentation showing, Exhibit E relates to a pending criminal case that is 
being prosecuted by the Hidalgo County Criminal District Attorney's Office. Based upon 
this representation and our review, we conclude release of Exhibit E will interfere with the 
detection, investigation, or prosecution of crime. See Houston Chronicle Pub/ 'g Co. v. City 
of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) ( court delineates 
law enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Accordingly, we find the sheriffs office may withhold Exhibit E 
under section 552.108(a)(l) of the Government Code.3 

Section 552.108(b)(l) is intended to protect "information which, if released, would permit 
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize 
officer safety, and generally undermine police efforts to effectuate the laws of this State." 
City of Fort Worth, 86 S.W.3d at 327. To prevail on its claim that section 552.108(b)(l) 
excepts information from disclosure, a governmental body must do more than merely make 
a conclusory assertion that releasing the information would interfere with law enforcement. 
Instead, the governmental body must meet its burden of explaining how and why release of 

3 As our ruling is dispositive, we need not address the sheriff's office's remaining arguments against 
disclosure of this information. 
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the requested information would interfere with law enforcement and crime prevention. See 
Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). This 
office has concluded that section 552.108(b) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere 
with law enforcement), 252 (1980) (section 552.108 of the Government Code is designed 
to protect investigative techniques and procedures used in law enforcement), 143 (1976) 
( disclosure of specific operations or specialized equipment directly related to investigation 
or detection of crime may be excepted). Section 552.108(b )(1) is not applicable, however, 
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code 
provisions, common law rules, and constitutional limitations on use of force not protected), 
252 at 3 (governmental body failed to indicate why investigative procedures and techniques 
requested were any different from those commonly known). 

The sheriffs office states some of the remaining information consist of internal policy and 
procedure manuals, officer staffing and chain of command details, and detention center 
procedures. The sheriffs office explains release of the information at issue "would permit 
private citizens to anticipate weaknesses in the [ s ]heriff s [ o ]ffice, avoid detection, 
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of 
this [s]tate." Based on these representations and our review, we find the sheriffs office has 
demonstrated release of some of the information at issue would interfere with law 
enforcement. Thus, the sheriffs office may withhold the information we have marked 
under section 552.108(b )(1) of the Government Code. However, we find the sheriffs office 
has not demonstrated release of any of the remaining information at issue would interfere 
with law enforcement or crime prevention. Accordingly, the sheriffs office may not 
withhold any of the remaining information under section 552.108(b)(l). 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy."4 Gov't Code § 552.102(a). The Texas Supreme Court held section 
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the sheriffs office 
must withhold the employee's date of birth we have marked under section 552.102(a) of 
the Government Code. 5 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial 
decision." Gov't Code § 552.101. This section encompasses the common-law right of 

4 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but 
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 

5 As our ruling is dispositive, we need not address the sheriffs office's remaining argument against disclosure 
of this information. 
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privacy, which protects information that is 1) highly intimate or embarrassing, such that its 
release would be highly objectionable to a reasonable person, and 2) not of legitimate 
concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668 (Tex. 
1976). In Ellen, 840 S.W.2d at 519, the court addressed the applicability of the common­
law privacy doctrine to files of an investigation of allegations of sexual harassment. The 
investigation files in Ellen contained individual witness statements, an affidavit by the 
individual accused of the misconduct responding to the allegations, and conclusions of the 
board of inquiry that conducted the investigation. Id at 525. The court ordered the release 
of the affidavit of the person under investigation and the conclusions of the board ofinquiry, 
stating the public's interest was sufficiently served by the disclosure of such documents. 
Id In concluding, the Ellen court held "the public did not possess a legitimate interest in 
the identities of the individual witnesses, nor the details of their personal statements beyond 
what is contained in the documents that have been ordered released." Id. Thus, if there is 
an adequate summary of an investigation of alleged sexual harassment, the investigation 
summary must be released under Ellen, along with the statement of the accused. However, 
the identities of the victims and witnesses of the alleged sexual harassment must be 
redacted, and their detailed statements must be withheld from disclosure. See Open 
Records Decision Nos. 393 (1983), 339 (1982). However, when no adequate summary 
exists, detailed statements regarding the allegations must be released, but the identities of 
victims and witnesses must still be redacted from the statements. In either case, the identity 
of the individual accused of sexual harassment is not protected from public disclosure. We 
also note supervisors are generally not witnesses for purposes of Ellen, except where their 
statements appear in a non-supervisory context. 

Exhibits C and F relate to investigations into alleged sexual harassments. Upon review, we 
determine Exhibits C and F contain adequate summaries of the investigations, as well as 
statements of the individuals accused of sexual harassment. The summaries and statements 
of the accused are not confidential under section 552.101 in conjunction with common-law 
privacy; however, information within the summaries and statements identifying victims and 
witnesses must be withheld under section 552.101 of the Government Code in conjunction 
with common-law privacy. See Ellen, 840 S.W.2d at 525. Therefore, the sheriffs office 
must withhold the identifying information of the victims and witnesses, which we have 
marked, within the adequate summaries and statements of the accused pursuant to section 
552.101 of the Government Code in conjunction with common-law privacy and the holding 
in Ellen. Further, because there are adequate summaries, the sheriffs office must also 
withhold the remaining information in Exhibits C and F, which we have marked, under 
section 552.101 of the Government Code in conjunction with common-law privacy and the 
holding in Ellen.6 However, we find the sheriffs office has not demonstrated any of the 
remaining information at issue identifies the victims or witnesses, or is highly intimate or 
embarrassing and of no legitimate public interest. Accordingly, the sheriffs office may not 
withhold any of the remaining information at issue under section 552.101 in conjunction 
with common-law privacy. 

6 As our ruling is dispositive, we need not address the sheriffs office's remaining arguments against 
disclosure of this information. 
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Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and 
education. Id. The second type of constitutional privacy requires a balancing between the 
individual's privacy interests and the public's need to know information of public concern. 
Id. The scope of information protected is narrower than that under the common law 
doctrine of privacy; the information must concern the "most intimate aspects of human 
affairs." Id. at 5 (citing Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 
1985)). After review of the remaining information, we find the sheriffs office has failed 
to demonstrate any portion of the remaining information falls within the zones of privacy 
or implicates an individual's privacy interests for purposes of constitutional privacy. 
Therefore, the sheriffs office may not withhold any of the remaining information under 
section 552.101 on the basis of constitutional privacy. 

Section 552.101 of the Government Code also encompasses section 418.182 of the 
Government Code, which was added to chapter 418 of the Government Code as part of the 
Texas Homeland Security Act ("HSA"). Section 418.182(a) of the Government Code 
provides in relevant part, "information ... in the possession of a governmental entity that 
relates to the specifications, operating procedures, or location of a security system used to 
protect public or private property from an act of terrorism or related criminal activity is 
confidential." Gov't Code § 418.182(a). The fact that information may be related to a 
governmental body's security system does not make the information per se confidential 
under section 418.182. See Open Records Decision No. 649 at 3 (1996) (language of 
confidentiality provision controls scope of its protection). Furthermore, the mere recitation 
by a governmental body of a statute's key terms is not sufficient to demonstrate the 
applicability of a claimed provision. As with any confidentiality provision, a governmental 
body asserting section 418.182 must adequately explain how the responsive information 
falls within the scope of the statute. See Gov't Code § 552.301(e)(l)(A) (governmental 
body must explain how claimed exception to disclosure applies). 

The sheriffs office states Exhibit D consist of surveillance camera video recordings of the 
Hidalgo County Courthouse, which is operated by the sheriffs office. The sheriffs office 
states the surveillance cameras at issue are part of the sheriffs office's security system, and 
the submitted surveillance camera footage identifies vulnerabilities in the surveillance 
system, including camera location and angle, video quality and clarity, and surveillance 
coverage. Upon review, we find the video recordings at issue relate to the specifications, 
operating procedures, or location of a security system used to protect public or private 
property from an act of terrorism or related criminal activity. See Tex. Dep 't of Pub. Safety 
v. Abbott, 310 S.W.3d 670 (Tex. App.-Austin 2010, no pet.) (finding confidential under 
section 418.182 of the HSA video recording containing images recorded by security 
cameras in Texas Capitol hallway because specifications of security system included 
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cameras' capabilities and video recording demonstrated those capabilities through 
characteristics, quality, and clarity of images recorded). Accordingly, the sheriff's office 
must withhold Exhibit D under section 552.101 of the Government Code in conjunction 
with section 418.182(a) of the Government Code. 

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security 
number of a peace officer, as well as information that reveals whether the peace officer has 
family members, regardless of whether the peace officer complies with sections 552.024 
and552.1175 of the Government Code. See Gov't Code §552.117(a)(2). Section 
552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal 
Procedure. We have marked some information that may be subject to section 
552.117(a)(2). In this instance, however, it is unclear whether the individuals whose 
information is at issue are currently licensed peace officers as defined by article 2.12 of the 
Code of Criminal Procedure. Accordingly, to the extent the individuals whose information 
is at issue are currently licensed peace officers as defined by article 2.12, the sheriff's office 
must withhold the information we marked under section 552.117(a)(2) of the Government 
Code. Conversely, to the extent the individuals whose information is at issue are not 
licensed peace officers as defined by article 2.12, then the sheriff's office may not withhold 
the marked information under section 552.117(a)(2). 

If the information we marked under section 552.117 pertains to individuals who are not 
licensed peace officers, then the marked information may be subject to 
section 552.117(a)(l) of the Government Code. Section 552.117(a)(l) excepts from 
disclosure the home address and telephone number, emergency contact information, social 
security number, and family member information of a current or former employee of a 
governmental body who requests this information be kept confidential under section 
552.024 of the Government Code. See Gov't Code§ 552.117(a)(l). Whether a particular 
item of information is protected by section 552.117(a)(l) must be determined at the time of 
the governmental body's receipt of the request for the information. See Open Records 
Decision No. 530 at 5 (1989). Thus, information may be withheld under section 
552.117(a)(l) only on behalf of a current or former employee who made a request for 
confidentiality under section 552.024 prior to the date of the governmental body's receipt 
of the request for the information. Therefore, to the extent the individuals at issue are not 
peace officers as defined by article 2.12 and to the extent these individuals timely requested 
confidentiality under section 552.024 of the Government Code, the sheriff's office must 
withhold the marked information under section 552.117(a)(l) of the Government Code. 
Conversely, to the extent the individuals at issue are not peace officers as defined by article 
2.12 and did not timely request confidentiality under section 552.024, the city may not 
withhold the marked information under section 552.117(a)(l). 

In summary, the sheriff's office may withhold Exhibit E under section 552.108(a)(l) of the 
Government Code. The sheriff's office may withhold the information we have marked 
under section 552.108(b)(l) of the Government Code. The sheriff's office must withhold 
the employee's date of birth we have marked under section 552.102(a) of the Government 
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Code. The sheriffs office must withhold the information we have marked in Exhibits C 
and Funder section 552.101 of the Government Code in conjunction with common-law 
privacy and the holding in Ellen. The sheriffs office must withhold Exhibit D under section 
552.101 of the Government Code in conjunction with section 418.182(a) of the 
Government Code. To the extent the individuals whose information is at issue are currently 
licensed peace officers as defined by article 2.12 of the Code of Criminal Procedure, the 
sheriffs office must withhold the information we marked under section 552.l 17(a)(2) of 
the Government Code. To the extent the individuals at issue are not peace officers as 
defined by article 2.12 and to the extent these individuals timely requested confidentiality 
under section 552.024 of the Government Code, the sheriffs office must withhold the 
marked information under section 552.117(a)(l) of the Government Code. The sheriffs 
office must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open­
government/members-public/what-expect-after-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Sincerely, 

~1--~ 
Gerald Arismendez 
Assistant Attorney General 
Open Records Division 

GAA/rm 

Ref: ID# 797932 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


