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San Antonio, Texas 78216-5511

OR2019-31039

Dear Mr. Beck:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 795079.

The East Medina County Special Utility District (the “district™), which you represent,
received a request for twenty-five points of information related to the district.! You state
the district will release some information. You indicate the district will redact information
pursuant to sections 552.130(c) and 552.147(b) of the Government Code.? You claim

' You state the district sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbort, 304 S'W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad
request for information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).

% Section 552.130(c) of the Government Code allows a governmental body to redact the information described
in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t Code
§ 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (¢). Section 552.147(b) of the Government Code authorizes a
governmental body to redact the social security number of a living person without the necessity of requesting
a decision from this office under the Act. See id. § 552.147(b).
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portions of the submitted information are excepted from disclosure under sections 552.101
and 552.136 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.>

Initially, we note the requestor asks the district to answer questions. The Act does not
require a governmental body to answer factual questions, conduct legal research, or create
new information in responding to a request. See Open Records Decision Nos. 563 at 8
(1990), 555 at 1-2 (1990). However, a governmental body must make a good-faith effort.
to relate a request to any responsive information that is within its possession or control. See
Open Records Decision Nos. 561 at 8-9 (1990), 555 at 1-2. We assume the district has
made a good faith effort to do so.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. As
part of the Texas Homeland Security Act (“HSA”), sections 418.176 through 418.182 were
added to chapter 418 of the Government Code. These provisions make certain information
related to terrorism confidential. You assert the requested information is confidential under
section 418.181 of the Government Code, which provides “[t]hose documents or portions
of documents in the possession of a governmental entity are confidential if they identify the
technical details of particular vulnerabilities of critical infrastructure to an act of terrorism.”
Id. § 418.181. The fact that information may relate to a governmental body’s security
concerns does not make the information per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of the claimed provision. As
with any exception to disclosure, a governmental body asserting one of the confidentiality
provisions of the HSA must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

You explain Exhibit C relates to the district’s water system. You assert, and we agree, the
district’s water system is critical infrastructure. See generally id. § 421.001 (defining
“critical infrastructure” to include “all public or private assets, systems, and functions vital
to the security, governance, public health and safety, economy, or morale of the state or the
nation”). You state release of the information in Exhibit C could lead to “an act of terrorism
or sabotage by enabling a person to identify particular vulnerabilities” within the district’s
water system, which is vital to the state’s security, public health and safety, and economy.
Based on your arguments and our review of the information at issue, we find you have
demonstrated release of the information at issue would identify the technical details of
particular vulnerabilities of the district’s water system to an act of terrorism. Thus, the

¥ We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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district must withhold Exhibit C under section 552.101 of the Government Code in
conjunction with section 418.181 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has also found personal financial information not
relating to the financial transaction between an individual and a governmental body is
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 600 (1992), 545 (1990) (deferred compensation information, participation in
voluntary investment program, election of optional insurance coverage, mortgage
payments, assets, bills, and credit history). Additionally, this office has concluded some
kinds of medical information are generally highly intimate or embarrassing. See Open
Records Decision No. 455 (1987). The Third Court of Appeals has concluded public
citizens’ dates of birth are protected by common-law privacy pursuant to section 552.101.
See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—
Austin May 22, 2015, pet. denied) (mem. op.). Upon review, we find a portion of the
remaining information satisfies the standard in Industrial Foundation. Thus, the district
must ‘withhold the information we marked and the public citizen’s date of birth under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former employees or
officials of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Whether a
particular item of information is protected by section 552.117(a)(1) must be determined at
the time of the governmental body’s receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under section
552.117(a)(1) only on behalf of a current or former employee or official who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s
receipt of the request for the information. Information may not be withheld under section
552.117(a)(1) on behalf of a current or former employee or official who did not timely
request under section 552.024 the information be kept confidential. Therefore, to the extent
the individual at issue timely requested confidentiality under section 552.024 of the
Government Code, the district must withhold the information we marked under section
552.117(a)(1) of the Government Code. Conversely, to the extent the individual at issue
did not timely request confidentiality under section 552.024, the district may not withhold
the information under section 552.117(a)(1) of the Government Code.

Section 552.136 of the Government Code provides, “Notwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
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assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device”). Accordingly, the district
must withhold the routing and bank account numbers in the remaining information under
section 552.136 of the Government Code.

In summary, the district must withhold Exhibit C under section 552.101 of the Government
Code in conjunction with section 418.181 of the Government Code. The district must
withhold the information we marked and the public citizen’s date of birth under section
552.101 of the Government Code in conjunction with common-law privacy. To the extent
the individual at issue timely requested confidentiality under section 552.024 of the
Government Code, the district must withhold the information we marked under section
552.117(a)(1) of the Government Code. The district must withhold the routing and bank
account numbers in the remaining information under section 552.136 of the Government
Code. The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

T2 oSy

Deborah Southerland
Attorney

Open Records Division
DS/gw

Ref: ID# 795079
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