ATTORNEY GENERAL OF TEXAS

October 23, 2019

Mzr. James Kopp

Assistant City Attorney
City of San Antonio

P.O. Box 839966

San Antonio, Texas 78207

OR2019-29917

Dear Mr. Kopp:-

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request
was assigned [D# 792657 (COSA No. W278794).

The City of San Antonio (the “city”) received a request for specified letters issued by a
named city employee during a certain time period and the related investigation files. You
claim the submitted information is excepted from disclosure under sections 552.101,
552.103, 552.108, 552.117, 552.1175, and 552.136 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.'

Initially, we note the submitted information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

I We assume that the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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A member of the public is required to provide the following information when
submitting a written request to a law enforcement agency for information recorded
by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and
(3) the name of one or more persons known to be a subject of the recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the body
worn camera recordings pursuant to chapter 1701, our ruling does not reach this information
and it need not be released.? However, pursuant to section 1701.661(b), a “failure to
provide all the information required by Subsection (a) to be part of a request for recorded
information does not preclude the requestor from making a future request for the same
recorded information.” Id. § 1701.661(b).

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [TThe following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided
by Section 552.108[.]

Gov’t Code § 552.022(a)(1). The information at issue consists of completed investigations
that are subject to subsection 552.022(a)(1). The city must release the information at issue
pursuant to subsection 552.022(a)(1) unless it is excepted from disclosure under section
552.108 of the Government Code or expressly made confidential under the Act or other
law. Although you raise section 552.103 of the Government Code for the submitted
information, this section is a discretionary exception to disclosure and does not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive Gov’t Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Therefore, none of the information subject to subsection 552.022(a)(1) may be withheld
under section 552.103. However, we will consider your argument to withhold this
information under section 552.108 of the Government Code. See Gov’t Code

2 As we are able to make this determination, we need not address your arguments against disclosure of this
information.
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§ 552.022(a)(1). Because sections 552.101, 552.117, 552.1175, and 552.136 of the
Government Code can make information confidential for purposes of section 552.022, we
will consider the applicability of these exceptions to the information subject to section
552.022. Additionally, we will consider your arguments under section 552.103 for the
information not subject to section 552.022.

Section 552.103 of the Government Code provides, in relevant part, as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) is applicable in a particular situation. The
test for meeting this burden is a showing (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and
(2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. .
Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig, proceeding); Heard v.

Houston Post Co., 684 S.W.2d 210, 212 (Tex. App—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a). See ORD 551.

This office has long held “litigation,” for purposes of section 552.103, includes “contested
cases” conducted in a quasi-judicial forum. See Open Records Decision Nos. 474
(1987), 368 (1983), 336 (1982), 301 (1982). In determining whether an administrative
proceeding is conducted in a quasi-judicial forum, some of the factors this office considers
are whether the administrative proceeding provides for discovery, evidence to be heard,
factual questions to be resolved, the making of a record, and whether the proceeding is an
adjudicative forum of first jurisdiction with appellate review of the resulting decision
without a re-adjudication of fact questions. See Open Records Decision No. 588 (1991).

You state, and submit documentation showing, prior to the date the city received the instant
request, the requestor filed an appeal pertaining to his client’s disciplinary demotion. You
also state the appeal will be conducted by a third party hearing examiner in an arbitration
proceedings authorized under chapter 143 of the Local Government Code. See Local Gov’t
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Code § 143.057. We understand the arbitration will be governed by the Labor Rules of the
American Arbitration Association (the “AAA”). We note that under the AAA's Labor
Rules, the parties may be represented by counsel, witnesses may be required to testify under
oath, an arbitrator authorized by law to subpoena witnesses and documents may do so, and
the arbitrator is the judge of the relevance and materiality of the evidence. Thus, we
understand you to assert that this proceeding constitutes litigation of judicial or
quasi-judicial nature for purposes of section 552.103. See generally ORD 301 (discussing
meaning of “litigation” under predecessor to section 552.103). Based on your
representations and our review, we find you have demonstrated the city’s appeal process is
conducted in a quasi-judicial forum and, thus, constitutes litigation for purposes of section
552.103. You explain the requested information relates to the pending litigation because it
relates to violations of the same rules as those the requestor’s client is accused of violating.
Based on your representations, the submitted documentation, and our review of the
submitted information, we find litigation was pending when the city received the request
for information and the submitted information is related to the pending litigation for the

" purposes of section 552.103. Therefore, the city may generally withhold the information
we marked and indicated under section 552.103 of the Government Code.

However, some of the information at issue involves alleged criminal activity. We note,
information normally found on the front page of an offense or incident report is generally
considered public. Houston Chronicle Publishing Co. v. City of Houston, 531 S.W.2d 177
(Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). See also Open Records Decision No. 127 (1976) (summarizing types of
information considered to be basic information). This office has stated basic information
about a crime may not be withheld under section 552.103 of the Government Code even if
it is related to the litigation. Open Records Decision No. 362 (1983). Thus, we find the
basic offense information from the incident report may not be withheld on the basis of
section 552.103 of the Government Code. Therefore, with the exception of basic
information, the city may withhold the information we marked and indicated under .
section 552.103(a) of the Government Code.?

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the anticipated
litigation is not excepted from disclosure under section 552.103(a), and it must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has been concluded.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. Gov’t
Code §552.108(a)(2). A governmental body claiming section 552.108(a)(2) must

* As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information, except to note section 552.108 of the Government Code does not except from disclosure basic
information about an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c).
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demonstrate the requested information relates to a criminal investigation that has concluded
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A);
Open Records Decision No. 434 (1986). We note section 552.108 is generally not
applicable to records of an internal investigation that is purely administrative in nature and
does not involve the investigation or prosecution of crime. See City of Fort Worth v.
Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d
519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to section
552.108 not applicable to internal investigation that did not result in criminal investigation
or prosecution); see also Open Records Decision No. 350 at 3-4 (1982). You state the
information you indicated pertains to criminal investigations that did not result in
convictions or deferred adjudications. Based on this representation, we agree section
552.108(a)(2) is applicable to some of the information at issue, which we marked.
However, we note the remaining information consists of internal investigations materials
and is not information that deals with the detection, investigation, or prosecution of crime
only in relation to a criminal investigation that did not result in conviction or deferred
adjudication. Therefore, you have failed to demonstrate the applicability of section
552.108(a)(2) to the remaining information at issue, and the city may not withhold the
remaining information on that basis.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic “front-page” information held to be public in Houston Chronicle. 531 S.W.2d
177; see also ORD 127. Accordingly, with the exception of basic information, which must
be released, the city may withhold the information we marked under section 552.108(a)(2)
of the Government Code.*

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by statutes,
such as section 236.6 of title 8 of the Code of Federal Regulations,” which protects
information regarding detainees held on behalf of the United States Department of
Homeland Security (“DHS”).® This section provides as follows:

No person, including any state or local government entity or any privately
operated detention facility, that houses, maintains, provides services to, or

1 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.

SA federal statute or an administrative regulation enacted pursuant to statutory authority can provide statutory

confidentiality for purposes of section 552.101. See Open Records Decision No. 476 (1987) (addressing
statutory predecessor).

%We note the functions of the Immigration and Naturalization Service (“INS”) were transferred to DHS on
March 1, 2003. See Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135 (2002).
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otherwise holds any detainee on behalf of the Service (whether by contract
or otherwise), and no other person who by virtue of any official or
contractual relationship with such person obtains information relating to any
detainee, shall disclose or otherwise permit to be made public the name of,
or other information relating to, such detainee. Such information shall be
under the control of the Service and shall be subject to public disclosure only
pursuant to the provisions of applicable federal laws, regulations and
executive orders. Insofar as any documents or other records contain such
information, such documents shall not be public records. This section
applies to all persons and information identified or described in it, regardless
of when such persons obtained such information, and applies to all requests
for public disclosure of such information, including requests that are the
subject of proceedings pending as of April 17, 2002.

8 C.F.R. § 236.6; see also id. § 1.2 (defining Service as “U.S. Citizenship and Immigration
Services, U.S. Customs and Border Protection, and/or U.S. Immigration and Customs
Enforcement, as appropriate in the context in which the term appears™). We note some of
the remaining information pertains to detainees for purposes of section 236.6. We
understand the city is required to abide by rules promulgated by DHS with regard to
detainees. See id. § 2.1 (Secretary of Homeland Security may issue regulations to
administer and enforce laws relating to immigration and naturalization of aliens); see also
ACLU of N.J., Inc. v. County of Hudson, 799 A.2d 629 (N.J. 2002) (while state possesses
sovereign authority over operation of its jails, it may not operate them, in respect to INS
detainees, in any way that derogates federal government’s exclusive and expressed interest
in regulating aliens). You do not provide our office with any applicable law, regulation, or
executive order that provides the requestor with a right of access to the information at issue.
We therefore conclude the information at issue is made confidential by section 236.6 of
title 8 of the Code of Federal Regulations. Accordingly, the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
section 1103(a)(3) of title 8 of the United States Code (providing the Secretary of Homeland
Security shall establish regulations necessary to carry out laws relating to immigration and
naturalization) and section 236.6 of title 8 of the Code of Federal Regulations. See ACLU,
799 A.2d at 655 (concluding because INS had authority to promulgate 8§ C.F.R. § 236.6,
provision preempts state law requiring disclosure of requested information); see also
English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990) (noting state law is preempted to extent
it actually conflicts with federal law); La. Pub. Serv. Comm'nv. FCC, 476 U.S. 355, 369
(1986) (noting federal agency acting within scope of its congressionally delegated authority
may preempt state regulation).

Section 552.101 of the Governmental Code also encompasses information that is made
confidential by the federal Driver’s Privacy Protection Act of 1994 (the “DPPA™), section
2721 of title 18 of the United States Code. Section 2721 provides, in part:
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(a) In general.—A State departmerit of motor vehicles, and any officer,
employee, or contractor thereof, shall not knowingly disclose or otherwise
make available to any person or entity:

(1) personal information, as defined in 18 U.S.C. 2725(3), about any
individual obtained by the department in connection with a motor
vehicle record, except as provided in subsection (b) of this section[.]

(b) Permissible uses.—Personal information referred to in subsection @...
may be disclosed as follows:

(1) For use by any government agency . . . in carrying out its
functionsf.]

(c) Resale or redisclosure.—An authorized recipient of personal information
(except a recipient under subsection (b)(11) or (12)) may resell or redisclose
the information only for a use permitted under subsection (b) (but not for
uses under subsection (b)(11) or (12) .. .. Any authorized recipient (except
a recipient under subsection (b)(11)) that resells or rediscloses personal
information covered by this chapter must keep for a period of 5 years records
identifying each person or entity that receives information and the permitted
purpose for which the information will be used and must make such records
available to the motor vehicle department upon request.

18 U.S.C. § 2721(a)(1), (b)(1), (c). The DPPA defines “motor vehicle record,” in relevant
part, as “any record that pertains to a motor vehicle operator’s permit . . . issued by a
department of motor vehicles[.]” Id. § 2725(1). Section 2725 also defines personal
information as “information that identifies an individual, including an individual's
photograph, social security number, driver identification number, name, address (but not
the 5-digit zip code), telephone number, and medical or disability information, but does not

include information on vehicular accidents, driving violations, and driver’s status.” See id.
§ 2725(3). '

You assert the information you marked consists of personal information obtained from the
Texas Department of Public Safety (“DPS”) that is protected under the DPPA. We note
this office has concluded that the DPPA applies to information in the possession of DPS.
Attorney General Opinion JC-0499 at 1 (2002). You explain the city obtained the personal
information for use in carrying out its functions with regard to law enforcement. Based
upon your representations and our review, we find. the city, in obtaining personal
information from DPS to assist the city in carrying out its law enforcement functions, is an
authorized recipient of personal information for purposes of section 2721(c). See 18 U.S.C.
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§ 2721(b)(1) (providing that personal information may be disclosed by a state department
of motor vehicles to any entity acting on behalf of a Federal, State, or local agency in
carrying out its functions). Therefore, we conclude the information we marked is personal
information obtained from DPS by an authorized recipient and is confidential under section
2721 of title 18 of the United States Code. Accordingly, as we have no indication that
release of this information would be for a use permitted under section 2721(b), we conclude
the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 2721(a) of title 18 of the United States
Code.” See id § 2721 (a)(1). However, you have failed to demonstrate the remaining
information you marked-is subject to section 2721(a). Accordingly, the city may not
withhold any of the remaining information you marked, under section 552.101 of the
Government Code on that basis.

Section 552.101 of the Government also encompasses information other statutes make
confidential. For information to be confidential under section 552.101, the provision of law
must explicitly require confidentiality. You contend the some of information at issue is
protected under the federal Health Insurance Portability and Accountability Act of 1996
(“HIPAA”™), 42 U.S.C. §§ 1320d-1320d-8. At the direction of Congress, the Secretary of
Health and Human Services (“HHS”) promulgated regulations setting privacy standards for
medical records, which HHS issued as the Federal Standards for Privacy of Individually
Identifiable Health Information. See Health Insurance Portability and Accountability Act
of 1996, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for
Privacy of Individually Identifiable Health Information, 45 C.F.R. pts. 160, 164 (“Privacy
Rule”); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern
the releasability of protected health information by a covered entity. See 45 C.IF.R. pts.
160, 164. Under these standards, a covered entity may not use or disclose protected health
information, except as provided by parts 160 and 164 of the Code of Federal Regulations.
See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health informationto
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See id. § 164.512(a)(1). We further
noted the Act “is a mandate in Texas law that compels Texas governmental bodies to
disclose information to the public.” ORD 681 at 8; see also Gov’t Code §§ 552.002, .003,
.021. Therefore, we held the disclosures under the Act come within section 164.512(a).
Consequently, the Privacy Rule does not make information confidential for the purpose of
section 552.101 of the Government Code. See Abbott v. Tex. Dep't of Mental Health &
Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.); ORD 681 at 9;
see also Open Records Decision No. 478 (1987) (as general rule, statutory confidentiality
requires express language making information confidential). Thus, because the Privacy

7 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Rule does not make information that is subject to disclosure under the Act confidential, the
city may withhold protected health information from the public only if the information is
confidential under other law or an exception in subchapter C of the Act applies.

Section 552.101 of the Government Code also encompasses section 773.091 of the Health
and Safety Code, which provides, in relevant part:

(b) Records of the identity, evaluation or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Except for the information specified in
section 773.091(g), emergency medical services (“EMS”) records are deemed confidential
under section 773.091. Upon review, we find the information we marked constitutes
records of the identity, evaluation, or treatment of a patient by EMS personnel. Thus,
except for the information subject to section 773.091(g), the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
section 773.091(b) of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses section 772.218 of the Health
and Safety Code which applies to an emergency communication district for a county with
a population of more than 1.5 million and makes confidential the originating telephone
numbers and addresses of 9-1-1 callers that are furnished by a 9-1-1 service supplier. See
Open Records Decision No. 649 (1996). You state the city is part of an emergency
communication district that is subject to section 772.218 of the Health and Safety Code.
You assert the telephone number you marked in the remaining information consists of an
originating telephone number of a 9-1-1 caller. Accordingly, to the extent the telephone
number you marked was provided by a service supplier, the city must withhold this
information under section 552.101 of the Government Code in conjunction with section
772.218 of the Health and Safety Code.® However, if the information at issue was not
supplied by a 9-1-1 service supplier, then the city may not withhold this information under
section 552.101 on the basis of section 772.218 of the Health and Safety Code.

8 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses information made confidential
by chapter 611 of the Health and Safety Code. Section 611.002 pertains to mental health
records and provides, in pertinent part,

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Section 611.001 defines a “professional” as (1) a person authorized to
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or
treat mental or emotional conditions or disorders, or (3) a person the patient reasonably
believes is authorized, licensed, or certified. See id. § 611.001(2). Sections 611.004 and
611.0045 provide.for access to mental health records only by certain individuals. See id.
§§ 611.004, .0045; see also Open Records Decision No. 565 (1990). Upon review, we find
a portion of the remaining information, which we marked, consists of a mental health record
that is subject to chapter 611 of the Health and Safety Code. Accordingly, the city must
withhold the marked mental health record under section 552.101 of the Government Code
in conjunction with section 611.002 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses information that is made
confidential by the Homeland Security Act (the “HSA”). Sections 418.176 through
418.182 were added to chapter 418 of the ‘Government Code as part of the HSA.
Section 418.176(a) provides:

Information is confidential if the information is collected,
assembled, or maintained by or for a governmental entity for the
purpose of preventing, detecting, responding to, or investigating an
act of terrorism or related criminal activity and:

(1) relates to stafting requirements of an emergency response
provider, including law enforcement agency, a fire-fighting
agency, Or an emergency services agency;

(2) relates to a tactical plan of the provider; or
(3) consists of a list or compilation of pager or telephone

numbers, including mobile and cellular telephone numbers,
of the provider.
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Gov’t Code § 418.176(a). The fact that information may relate to a governmental body’s
security concerns does not make the information per se confidential under the HSA. See
Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls
scope of its protection). Furthermore, the mere recitation by a governmental body of a
statute’s key terms is not sufficient to demonstrate the applicability of a claimed provision.
As with any exception to disclosure, a governmental body asserting one of the
confidentiality provisions of the HSA must adequately explain how the responsive records
fall within the scope of the claimed provision. See Gov’t Code § 552.301(e)(1)(A)
(governmental body must explain how claimed exception to disclosure applies).

You assert some of the remaining information is confidential under section 418.176 of the
Government Code. You state the submitted automatic vehicle locator (“AVL”) records are
“collected, assembled, and maintained by the San Antonio Police Department [(the
“department”)] for the purpose of preventing, detecting, responding to, or investigating an
act of terrorism or related criminal activity.” You further state the AVL records “ensure
that the location of department officers is known at all times by the department through
tracking of marked patrol units.” You explain the AVL “records reflect patterns of officer
deployment and varying methods of response and associated response times in real-time.”
Upon review, we find you demonstrated the submitted AVL records relate to the
department’s staffing requirements and tactical plan, and are maintained by the department
for the purpose of preventing, detecting, responding to, or investigating an act of terrorism
or related criminal activity. Therefore, we agree the city must withhold the submitted AVL
records under section 552.101 of the Government Code in conjunction with section
418.176(a) of the Government Code.” However, upon review, we find you have failed to
demonstrate any of the remaining information is collected, assembled, or maintained for
the purpose of preventing, detecting, responding to, or investigating an act of terrorism or
related criminal activity and relates to staffing requirements of an emergency response
provider or relates to a tactical plan of the provider. Therefore, we conclude, the city may
not withhold any of the remaining information under section 552.101 of the Government
Code in conjunction with section 418.176 of the Government Code.

Section 552.101 of the Government Code also encompasses information made confidential
by section 261.201(a) of the Family Code, which provides, in relevant part:

(a) [Tlhe following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) a report of alleged or suspected abuse or neglect made
under this chapter and the identity of the person making the
report; and

® As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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(2) except as otherwise provided in this section, the files,
reports, records, communications, audiotapes, videotapes,
and working papers used or developed in an investigation
under this chapter or in providing services as a result of an
investigation.

Fam. Code § 261.201(a). You state some of the remaining information was used in
investigations of alleged child abuse or neglect under chapter 261 of the Family Code. See
id. §§ 101.003(a) (defining “child” for purposes of section 261.201), 261.001(1), (4)
(defining “abuse™ and “neglect” for purposes of section 261.201 of Family Code). You do
not indicate the city has adopted any rules that would permit the release of the responsive
information. Accordingly, we find the information we marked is subject to chapter 261 of
the Family Code. Therefore, we conclude the information we marked is confidential
pursuant to section 261.201 of the Family Code and must be withheld under section 552.101
of the Government Code.'® See Open Records Decision No. 440 at 2 (1986) (predecessor
statute). However, we find you have failed to demonstrate the remaining information at
issue is a report of child abuse or neglect, or was used or-developed in an investigation
under chapter 261. Fam. Code § 261.001(1), (4) (defining “abuse™ and “neglect” for
purposes of Family Code ch. 261). Therefore, we conclude section 261.201 is not
applicable to the remaining information you marked, and it may net be withheld on that
basis. ‘

Section 552.101 of the Government Code also encompasses section 58.008 of the Family
Code, which provides, in part:

(b) Except as provided by Subsection (c), law enforcement records
concerning a child and information concerning a child that are stored by
electronic means or otherwise and from which a record could be generated
may not be disclosed to the public and shall be: |

(1) if maintained on paper or microfilm, kept separate from
adult records;

(2) if maintained electronically in the same computer system
as adult records, accessible only under controls that are
separate and distinct from the controls to access electronic
data concerning adults; and

(3) maintained on a local basis only and not sent to a
central state or federal depository, except as provided by
Subsection (c) or Subchapter B, D, or E.

' As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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Act of May 14, 2019, 86th Leg., R.S., H.B. 1760, § 4 (to be codified at Fam. Code
§ 58.008(b)); see also Fam. Code § 51.03(a) (defining “delinquent conduct™ for purposes
of title 3 of Family Code). Section 58.008(b) is applicable to records of juvenile conduct
that occurred before, on, or after September 1, 2017. See Act of May 28, 2017, 85th Leg.,
R.S., ch. 746, § 22. The juvenile must have been at least 10 years old and less than 17 years
of age when the conduct occurred. See Fam. Code § 51.02(2) (defining “child” for purposes
of title 3 of Family Code). We find some of the remaining information involves a juvenile
offender, so as to fall within the scope of section 58.008(b). It does not appear that any of
the exceptions in section 58.008 apply; therefore, the city must withhold the information
we marked under section 552.101 of the Government Code in conjunction with section
58.008(b) of the Family Code."" However, we note the remaining information at issue
consists of internal affairs investigation records that do not constitute juvenile law
enforcement records for purposes of section 58.008(b) of the Government Code.
Accordingly, the city may not withhold any of the remaining information under section
552.101 of the Government Code on that basis. v

Section 552.101 of the Government Code also encompasses section 159.002 of the
Occupations Code, which provides, in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded the protection afforded by
section 159.002 extends to records created by either a physician or someone under the
supervision of a physician and information obtained from those records. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find none of the
remaining information constitutes medical records subject to section 159.002.
Accordingly, the department may not withhold any of the remaining information under
section 552.101 of the Government Code on that basis.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with sections 552.024

' As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. :



Mr. James Kopp - Page 14

and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2). We note a post
office box number is not a “home address” for purposes of section 552.117(a). See Open
Records Decision No. 622 at 4 (1994) (legislative history makes clear that purpose of Gov’t
Code § 552.117 is to protect public employees from being harassed at home). Section
552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of Criminal
Procedure. We note section 552.117 also encompasses a personal cellular telephone
number, unless the cellular service is paid for by a governmental body. See Open Records
Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not applicable to
cellular telephone numbers provided and paid for by governmental body and intended for
official use). Upon review, we find the city must withhold the information we marked and
indicated under section 552.117(a)(2) of the Government Code; however, the city may only
withhold the marked cellular telephone numbers if the cellular telephone services are not
paid for by a governmental body. However, upon review, we find no portion of the
remaining information is subject to section 552.117 of the Government Code, and the city
may not withhold any of the remaining information on that basis.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
confidential. Gov’t Code § 552.1175. Section 552.1175 applies, in part, to “peace officers
as defined by Article 2.12, Code of Criminal Procedure[.]” Id. § 552.1175(a)(1). Upon
review, we find you have failed to demonstrate any portion of the remaining information is
subject to section 552.1175 of the Government Code. Accordingly, the city may not
withhold any portion of the remaining information under section 552.1175 of the
Government Code. '

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). This office also has found personal financial information not relating to a
financial transaction between an individual and a governmental body is generally highly
intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (employee’s
designation of retirement beneficiary, choice of insurance carrier, election of optional
coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 523 (1989) (common-law
privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). We also note
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the public generally has a legitimate interest in information that relates to public
employment and public employees. See Open Records Decisions Nos. 562 at 10 (1990)
(personnel file information does not involve most intimate aspects of human affairs, but in
fact touches on matters of legitimate public concern), 542 (1990), 470 at 4 (1987) (public
has legitimate interest in job qualifications and performance of public employees), 444 at
5-6 (1986) (public has legitimate interest in knowing reasons for dismissal, demotion,
promotion, or resignation of public employees). The court of appeals has concluded public
citizens’ dates of birth are protected by common-law privacy pursuant to section 552.101.
See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—
Austin May 22, 2015, pet. denied) (mem. op.). We note the dates of birth belonging to
individuals who have be de-identified are not protected as the de-identified individuals’
privacy interests are protected. This office has found common-law privacy generally
protects the identifying information of juvenile offenders. See Open Records Decision No.
394 (1983); ¢f- Fam. Code § 58.008(b). A compilation of an individual’s criminal history
is highly embarrassing information, the publication of which would be highly objectionable
to a reasonable person. Cf U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public.

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold
the information we marked and all identifiable public citizens’ dates of birth under section
552.101 of the Government Code in conjunction with common-law privacy.'? However,
the city has failed to demonstrate any of the remaining information is highly intimate or
embarrassing and not of legitimate concern to the public. Therefore, the city may not
withhold any of the remaining information under section 552.101 in conjunction with
common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the city must
withhold the motor vehicle record information we marked under section 552.130 of the
Government Code. However, you have failed to demonstrate any of the remaining
information at issue is subject to section 552.130. Thus, the city may not withhold any of
the remaining information at issue under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with

12 As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c)."* Id § 552.137(a)-(c). The
e-mail addresses at issue are not a type specifically excluded by section 552.137(c) of the
Government Code. Accordingly, the city must withhold the e-mail addresses we marked -
under section 552.137 of the Government Code, unless the owners of the e-mail addresses
affirmatively consent to their disclosure.

In summary, as the requestor did not properly request the body worn camera recordings
pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this
information and it need not be released. With the exception of basic information, which
must be released, the city may withhold the information we marked and indicated under
section 552.103 of the Government Code. With the exception of basic information, which
must be released, the city may withhold the information we marked under section -
552.108(a)(2) of the Government Code. The city must withhold the information we marked
under section 552.101 of the Government Code in conjunction with section 1103(a)(3) of
title 8 of the United States Code and section 236.6 of title 8 of the Code of Federal
Regulations. The city must withhold the information we marked under section 552.101 of
the Government Code in conjunction with section 2721(a) of title 18 of the United States
Code. Except for the information subject to section 773.091(g), the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
section 773.091(b) of the Health and Safety Code. To the extent the telephone number you
marked was provided by a service supplier, the city must withhold this information under
section 552.101 of the Government Code in conjunction with section 772.218 of the Health
and Safety Code. The city must withhold the marked mental health record under section -
552.101 of the Government Code in conjunction with section 611.002 of the Health and
Safety Code. The city must withhold the submitted AVL records under section 552.101 of
the Government Code in conjunction with section 418.176(a) of the Government Code.
The city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code. The city must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with section 58.008(b) of the Family Code. The city must withhold the
information we marked and indicated under section 552.117(a)(2) of the Government Code;
however, the city may only withhold the marked cellular telephone numbers if the cellular
telephone services are not paid for by a governmental body. The city must withhold the
information we marked and all identifiable public citizens’ dates of birth under section
552.101 of the Government Code in conjunction with common-law privacy. The city must
withhold the motor vehicle record information we marked under section 552.130 of the
Government Code. The city must withhold the e-mail addresses we marked under section
552.137 of the Government Code, unless the owners of the e-mail addresses affirmatively
consent to their disclosure. The city must release the remaining information.

13 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body,

but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at htips:/www.texasattornevgeneral.gov/open-
government/members-public/what-cxpect-alier-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

3

.
L

Emily Kunst

Assistant Attorney General
Open Records Division
EK/mo

Ref:  ID# 792657

Enc. Submitted documents

c: Requestor
(w/o enclosures)






