ATTORNEY GENERAL OF TEXAS

October 25, 2019

Ms. Ayeola Williams

Staff Attorney

Capital Metropolitan Transit Authority
2910 East Fifth Street

Austin, Texas 78702

OR2019-29652A

Dear Ms. Williams:

This office issued Open Records Letter No. 2019-29652 (2019) on October 21, 2019. Since
that time, this office has become aware of an error in the original ruling. Consequently,
this decision serves as the corrected ruling and is a substitute for the decision issued on
October 21, 2019. See generally Gov’t Code § 552.011 (providing that Office of the
Attorney General may issue a decision to maintain uniformity in application, operation, and
interpretation of the Public Information Act (the “Act™)). This ruling was assigned [D#
790943 (Reference No. 2019-08-718).

The Capital Metropolitan Transit Authority (the “authority”) received a request for
information pertaining to Herzog Transit Services (“Herzog Transit™).! You claim some of
the submitted information is excepted from disclosure under section 552.101 of the
Government Code.?> Additionally, you state release of this information may implicate the

I We note the authority sought and received clarification of the information requested. See Gov’t.Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental
entity, acting in good faith, requests clarification of unclear or overbroad request for public information, ten-
business-day period to request attorney general opinion is measured from date request is clarified or
narrowed).

2 We note we asked the authority to provide additional information pursuant to section 552.303 of the
Government Code. See Gov’t Code § 552.303(c)-(d) (if attorney general determines that information in
addition to that required by section 552.301 is necessary to render decision, written notice of that fact shall
be given to governmental body and requestor, and governmental body shall submit necessary additional
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proprietary interests of Barret & Signal, P.C.; Black Forest Tree Service, Inc.; Contractors
Asphalt L.P.; Herzog Transit; Herzog Contracting Corporation; Holland, L.P. (“Holland™);
Landmark Earth Services, L.L.C.; Mernard Industries d/b/a/ Mernard’s Railroad Materials;
and The Davey Tree Expert Company. Accordingly, you state, and provide documentation
showing, you notified the interested third parties of the request for information and of their
right to submit arguments to this office as to why the information at issue should not be
released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception in the Act in certain
circumstances). We have received comments from Holland. We have considered the
submitted arguments and reviewed the submitted information.

We note an interested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) of the Government Code to
submit its reasons, if any, as to why information relating to that party should be withheld
from public disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter,
we have not received comments from the remaining third parties explaining why the
submitted information should not be released. Therefore, we have no basis to conclude
those parties have protected proprietary interests in the submitted information. See id.
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause
that party substantial competitive harm), 552 at 5 (1990) (party must establish prima facie
case that information is trade secret), 542 at 3. Accordingly, the authority may not withhold
any portion of the submitted information on the basis of any proprietary interest the
remaining third parties may have in the information.

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses information protected by other statutes. As part
of the Texas Homeland Security Act (the “HSA™), sections 418.176 through 418.182 were
added to chapter 418 of the Government Code. These provisions make confidential certain
information related to terrorism. Section 418.181 of the Government Code provides as
follows:

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

Id. § 418.181. The fact that information may relate to a governmental body’s security
concerns does not make the information per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope

information to attorney general not later than seventh calendar day after date of receipt of notice). We have
received and considered the information submitted by the authority pursuant to that request.
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of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
any exception to disclosure, a governmental body asserting one of the confidentiality
provisions of the HSA must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

You state the information you indicated reveals “technical details or vulnerabilities of [the
authority’s] commuter rail system that could potentially be used by terrorists or other
persons with ill intent to plan an attack or otherwise disrupt [the authority’s] rail services.”
You argue, and we agree, the authority’s commuter rail line is critical infrastructure for
purposes of section 418.181 of the Government Code. See generally id. § 421.001(2)
(defining “critical infrastructure” to include “all public or private assets, systems, and
functions vital to the security, governance, public health and safety, economy, or morale of
the state or the nation™). Based on your representations and our review, we find you
demonstrated release of the information at issue would identify the technical details of
particular vulnerabilities of the authority’s critical infrastructure to an act of terrorism.
Thus, the authority must withhold the information you indicated under section 552.101 of
the Government Code in conjunction with section 418.181 of the Government Code.

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Id. § 552.104(a). A private
third party may invoke this exception. Boeing Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015).
The “test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Id. at
841. Holland states it has competitors. Holland also states the information at issue, if
released, would give a competitor an advantage in submitting future competitive bids.
Additionally, Holland argues release of the information at issue “would cause significant
harm to Holland and severely compromise its operating advantage over its competitors.”
After review of the information at issue and consideration of the arguments, we find
Holland has established the release of the information at issue would give advantage to a
competitor or bidder. Thus, we conclude the authority may withhold Holland’s information
under section 552.104(a) of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in /ndustrial
Foundation. Id. at 683. Additionally, this office has found personal financial information
not relating to a financial transaction between an individual and a governmental body is
excepted from required public disclosure under common-law privacy. See Open Records
Decision Nos. 600 (1992) (designation of beneficiary of employee’s retirement benefits,
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direct deposit authorization, and forms allowing employee to allocate pretax compensation
to group insurance, health care or dependent care), 545 (1990) (deferred compensation
information, participation in voluntary investment program, election of optional insurance
coverage, mortgage payments, assets, bills, and credit history). Upon review, we find
portions of the remaining information satisfy the standard articulated by the Texas Supreme
Court in Industrial Foundation. Thus, the authority must withhold the information we
marked under section 552.101 of the Government Code in conjunction with common-law
privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release.* Gov’t Code § 552.130. Accordingly, the authority must
withhold the motor vehicle record information we marked under section 552.130 of the
Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.”
1d. § 552.136(b); see id. § 552.136(a) (defining “access device™). This office has concluded
insurance policy numbers constitute access device numbers for purposes of section
552.136. Open. Records Decision No. 684 (2009). Accordingly, the authority must
withhold the bank account number, bank routing number, and the information we marked
under section 552.136 of the Government Code.

In summary, the authority must withhold the information you indicated under section
552.101 of the Government Code in conjunction with section 418.181 of the Government
Code. The authority may withhold Holland’s information under section 552.104(a) of the
Government Code. The authority must withhold the information we marked under section
552.101 of the Government Code in conjunction with common-law privacy. The authority
must withhold the motor vehicle record information we marked under section 552.130 of
the Government Code. The authority must withhold the bank account number, bank routing
number, and the information we marked under section 552.136 of the Government Code.
The authority must release the remaining information.

~ This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps://www. lexasaltorneygeneral.gov/open-

3 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). »
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coverniment/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sijcerely,

Jahnna Ward
Assistant Attorney General
Open Records Division

JW/eb
Ref:  ID#.790943
Enc. Submitted documents

c: Requestor
(w/o enclosures)

13 Third Parties
(w/o enclosures)



