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Assistant County Attorney

Harris County

1019 Congress Avenue, 15" Floor
Houston, Texas 77002

 OR2019-29477

Dear Ms. Sims:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 792386 (C.A. File No. 19P1IA0569).

The Office of the Harris County Constable, Precinct Two (the “constable’s office™)
received a request for the file from a specified internal affairs communication. You claim
the submitted information is excepted from disclosure under section 552.103 of the
Government Code. We have considered the exception you claim and reviewed the
submitted information. '

Initially, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law: .

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code §552.022(a)(1). The submitted information consists of a completed
investigation that is subject to section 552.022(a)(1). The constable’s office must release
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the submitted information pursuant to section 552.022(a)(1) unless it is excepted from
disclosure under section 552.108 of the Government Code or expressly made confidential
under the Act or other law. Although you raise section 552.103 of the Government Code
for the submitted information, this section is a discretionary exception to disclosure and
does not make information confidential under the Act. See Dallas Area Rapid Transit v.
Dallas Morning News,4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions). Therefore, the constable’s office may not withhold any of
submitted information, which is subject to 552.022(a)(1), under section 552.103 of the
Government Code. However, because sections 552.101, 552.117, and 552.136 of the
Government Code can make information confidential under the Act, we will address
whether these exceptions apply to the submitted information.!

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which provides, in relevant part, the following:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee][.]

Occ. Code § 1703.306(a)(1). Upon review, we find some of the submitted information,
which we marked, constitutes information acquired from a polygraph examination.
However, in this instance, the requestor’s client is the polygraph examinee. Thus, the
constable’s office has the discretion to release the polygraph information at issue pursuant
to section ' 1703.306(a)(1) of the Occupations Code. See Open Records Decision No. 481
at 9 (1987) (predecessor to section 1703.306 permitted, but did not require, examination
results to be disclosed to examinees). Otherwise, the constable’s office must withhold the
polygraph information we marked under section 552.101 of the Government Code in
conjunction with section 1703.306(a) of the Occupations Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, emergency contact information, social
security numbers, and family member information of current or former employees of a
governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Section
552.117(a)(1) also applies to the personal cellular telephone number of a current or former

IThe Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but

ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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official or employee of a governmental body, provided the cellular telephone service is not
paid by a governmental body. See Open Records Decision No. 506 at 5-6 (1988). Whether
a particular piece of information is protected by section 552.117(a)(1) must be determined
at the time the request for it is made. See Open Records Decision No. 530 at 5 (1989).
Therefore, a governmental body must withhold information under section 552.117(a)(1) on
behalf of a current or former employee only if the individual made a request for
confidentiality under section 552.024 prior to the date on which the request for this
information was made. Therefore, if the employee whose information is at issue timely
requested confidentiality under section 552.024 of the Government Code and the cellular
telephone service is not paid for by a governmental body, the constable’s office must
withhold the cellular telephone number we marked under section 552.117(a)(1) of the
Government Code. Conversely, if the employee at issue did not timely request
confidentiality under section 552.024 or the cellular telephone service is paid for by a
governmental body, the constable’s office may not withhold the information at issue under
section 552.117(a)(1).

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.”
Gov’t Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Accordingly,
the constable’s office must withhold the account numbers we marked under section 552.136
of the Government Code.

In summary, the constable’s office has the discretion to release the polygraph information
at issue pursuant to section 1703.306(a)(1) of the Occupations Code, otherwise, the
constable’s office must withhold the polygraph information we marked under section.
552.101 of the Government Code in conjunction with section 1703.306(a) of the
Occupations Code. If the employee whose information is at issue timely requested
confidentiality under section 552.024 of the Government Code and the cellular telephone
service is not paid for by a governmental body, the constable’s office must withhold the
cellular telephone number we marked under section 552.117(a)(1) of the Government
Code. The constable’s office must withhold the account numbers we marked under section
552.136 of the Government Code. The constable’s office must release the remaining
information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

ZWe note the requestor has a right of access to some of the information being released. See Occ.
Code § 1703.306(a)(1); Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individuals request information concerning themselves). Thus, the constable’s
office must again seek a decision from this office if it receives another request for the same information from
another requestor.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
government/members-public/what-expect-after-ruling-issued ‘or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

felick *

Patrick P. Mehafty
Assistant Attorney General
Open Records Division

. PPM/mo
Ref: ID# 792386 -

Enc. Submitted documents

c: Requestor
(w/o enclosures)



