ATTORNEY GENERAL OF TEXAS

October 11, 2019

Ms. Christine Badillo

Counsel for the Manor Independent School District
Walsh Gallegos Trevifio Russo & Kyle P.C.

505 East Huntland Drive, Suite 600

Austin, Texas 78752

OR2019-28639

Dear Ms. Badillo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 790870.

The Manor Independent School District (the “district™), which you represent, received a
request for information from a certain time period related to complaints against the district
investigated by specified organizations and communications between district board
members regarding a specified district position. You claim the submitted information is
excepted from disclosure under sections 552.101, 552.103, and 552.116 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information.

Initially, we note the district has not submitted communications between district board
members regarding the specified district position. To the extent any information responsive
to these portions of the request existed on the date the district received the request, we
assume the district has released it. If the district has not released any such information, it
must do so at this time. See Gov’t Code §§ 552.301(a), .302; see also Open Records
Decision No. 664 (2000) (if governmental body concludes no exceptions apply to requested
information, it must release information as soon as possible).

Section 552.103 of the Government Code provides, in relevant part:
(a) Information is excepted from [required public disclosure] if it is

information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
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employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) litigation was pending or reasonably anticipated on the date of its receipt
of the request for information and (2) the information at issue is related to that litigation.
See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997,
orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston [1st
Dist.] 1984, writ ref’d n.r.e.). Both elements of the test must be met in order for information
to be excepted from disclosure under section 552.103. See Open Records Decision No. 551
at 4 (1990).

Whether litigation is reasonably anticipated must be determined on a case-by-case basis.
See Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is reasonably
anticipated, the governmental body must furnish concrete evidence that litigation involving
a specific matter is realistically contemplated and is more than mere conjecture. /d. This
office has found a pending complaint with the Equal Opportunity Employment Commission
(“EEOC”) indicates litigation is reasonably anticipated. See Open Records Decision Nos.
386 at 2 (1983), 336 at 1 (1982), 281 at 1 (1981).

You state, and provide documentation showing, prior to the district’s receipt of the instant
request, an individual filed discrimination claims against the district with the EEOC. Upon
- review, we find the district reasonably anticipated litigation on the date this request was
received. You also state Exhibit 3 pertains to the substance of the discrimination claims.
Based on your representations and our review, we find the information at issue is related to
the anticipated litigation for purposes of section 552.103(a). We note, however, the
opposing party to the anticipated litigation has seen or had access to Exhibit 3. The purpose
of section 552.103 of the Government Code is to enable a governmental body to protect its
position in litigation by forcing parties seeking information relating to the litigation to
obtain such information through discovery procedures. See ORD 551 at 4-5. Thus, once
information has been obtained by all parties to the litigation through discovery or otherwise,
no section 552.103(a) interest exists with respect to that information. See Open Records
Decision Nos. 349 (1982), 320 (1982). Accordingly, the district may not withhold Exhibit
3 under section 552.103.

Section 552.116 of the Government Code provides:



Ms. Christine Badillo - Page 3

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by Section
61.003, Education Code, a county, a municipality, a school district, a
hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from [required
public disclosure]. If information in an audit working paper is also
maintained in another record, that other record is not excepted from [public
disclosure] by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute of this
state or the United States, the charter or an ordinance of a
municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the governing board of a
hospital district, a resolution or other action of a board of trustees of
a school district, including an audit by the district relating to the
criminal history background check of a public school employee, or
a resolution or other action of a joint board described by Subsection
(a) and includes an investigation.

(2) “Audit working paper” includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or
preparing an audit report, including:

(A) intra-agency and interagency communications; and
(B) drafts of the audit report or portions of those drafts.

Gov’t Code § 552.116. You assert Exhibit 2 is excepted from disclosure under section
552.116 because it was prepared and/or maintained for an audit of the district conducted by
the Texas Education Agency (“TEA”) and, thus, consists audit working papers of a TEA
audit. As the auditee, the district cannot assert section 552.116 in order to protect its own
interest in withholding the information. This office has received no arguments from the
TEA seeking to withhold the information at issue under section 552.116. Accordingly, we
conclude the district may not withhold the information at issue based on an audit being
performed by the TEA. Thus, the district may not withhold Exhibit 2 under section 552.116
of the Government Code.

Section 552.101 of the Government Code excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Id. § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus.- Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
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satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally,
information that either identifies or tends to identify a victim or witness of sexual
harassment must be withheld under common-law privacy. Morales v. Ellen, 840 S.W.2d
519 (Tex. App.—El Paso 1992, writ denied) (identity of witnesses to and victim of sexual
harassment was highly intimate or embarrassing information and public did not have
legitimate interest in such information). Upon review, we find some of the information at
issue, which we have marked, satisfies the standard articulated by the Texas Supreme Court
in Industrial Foundation. Therefore, the district must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. However, we find you have failed to demonstrate any of the remaining
information is highly intimate or embarrassing and not of legitimate concern to the
public. Thus, none of the remaining information may be withheld under section 552.101
of the Government Code in conjunction with common-law privacy. The district must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps:/www.texasattornevgeneral.cov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Deborah Southerland
Attorney

Open Records Division
DS/be

Ref: ID# 790870

Enc. Submitted documents

c: Requestor
(w/o enclosures)



