ATTORNEY GENERAL OF TEXAS

October 11, 2019

Ms. Laura Anne Coats

Assistant District Attorney

Dallas County

133 North Riverfront Boulevard, LB-19
Dallas, Texas 75207-4399

OR2019-28596

Dear Ms. Coats:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 791366.

The Dallas County District Attorney’s Office (the “district attorney’s office™) received a
request for the prosecution and appellate files for a specified case. You argue a portion of
the submitted information is not subject to the Act. You claim the submitted information
is excepted from disclosure under sections 552.101, 552.103, 552.108, and 552.130 of the
Government Code. We have considered the submitted arguments and reviewed the
submitted representative sample of information.! We have also received and considered
comments from the requestor. See Gov’t Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

Initially, you state some of the submitted information consists of information relating to a
grand jury and grand jury testimony. The judiciary is expressly excluded from the
requirements of the Act. Id. § 552.003(1)(B). This office has determined for purposes of
the Act, a grand jury is a part of the judiciary and therefore not subject to the Act. See Open
Records Decision No. 411 (1984). Further, records kept by a governmental body that is
acting as an agent for a grand jury are considered records in the constructive possession of
the grand jury, and are also not subject to the Act. See Open Records Decisions Nos. 513

' We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(1988), 411, 398 (1983). The fact that information collected or prepared by another person
or entity is submitted to the grand jury does not necessarily mean such information is in the
grand jury’s constructive possession when the same information also is held in the other
person’s or entity’s own capacity. Information held by another person or entity but not
produced at the direction of the grand jury may well be protected under one of the Act’s
specific exceptions to disclosure, but such information is not excluded from the reach of
the Act by the judiciary exclusion. See ORD 513. Thus, to the extent the district attorney’s

. office holds the information at issue solely as an agent of the grand jury, such information
consists of records of the judiciary that are not subject to disclosure under the Act, and the
district attorney’s office is not required to release that information in response to the instant
request. To the extent the district attorney’s office holds the information at issue in its own
capacity and not solely as an agent of the grand jury, we will address your arguments against
its disclosure.

Next, we note the information at issue contains court-filed documents that are subject to
section 552.022(a)(17) of the Government Code. Section 552.022(a)(17) provides for
required public disclosure of “information that is also contained in a public court recordf,]”
unless it is “made confidential under [the Act] or other law[.]” Gov’t
Code§ 552.022(a)(17). You seek to withhold the information subject to section
552.022(a)(17) under section 552.101 of the Government Code in conjunction with
common-law privacy, section 552.103 of the Government Code, and section 552.108 of the
Government Code. We note common-law privacy is not applicable to information
contained in public court records. See Cox Broad. Corp. v. Cohn, 420 U.S. 469,496 (1975)
(action for invasion of privacy cannot be maintained where information is in public
domain); Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57 (Tex. 1992) (law cannot recall
information once in public domain). Therefore, no portion of the submitted court-filed
documents may be withheld under section 552.101 of the Government Code in conjunction
with common-law privacy. We also note sections 552.103 and 552.108 are discretionary
in nature and do not make information confidential under the Act. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-—Dallas 1999, no pet.)
(governmental body may waive Gov’t Code § 552.103); see also Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov’t Code § 552.108
subject to waiver). Therefore, the court-filed documents may not be withheld under section
552.103 or section 552.108 of the Government Code. However, as your remaining
arguments under sections 552.101 and 552.130 of the Government Code make information
confidential under the Act, we will consider the applicability of these exceptions to the
information subject to section 552.022. Additionally, because sections 552.136 and
552.137 of the Government Code make information confidential under the Act, we will
consider these exceptions for the information subject to section 552.022.2 We will also
address your arguments for the information not subject to section 552.022.

2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). »
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Section 552.108 of the Government Code provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)(4). A governmental body must explain how and why section
552.108 is applicable to the information at issue. See id. §§ 552.108, .301(e)(1)(A); see
also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). In Curry v. Walker, 873 S.W.2d 379
(Tex. 1994), the Texas Supreme Court held a request for a district attorney’s “entire
litigation file” was “too broad” and, quoting National Union Fire Insurance Co. v. Valdez,
863 S.W.2d 458 (Tex. 1993) (orig. proceeding), held “the decision as to what to include in
[the file] necessarily reveals the attorney’s thought processes concerning the prosecution or
defense of the case.” Curry, 8§73 S.W.2d at 380. You state the instant request for
information encompasses the district attorney’s office’s entire trial and appellate files.
Based on this representation and our review of the information at issue, we agree section
552.108(a)(4) is applicable to the information not subject to section 552.022 of the
Government Code.

We note, however, section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle Publishing Co. v. City of Houston.
See 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976), see also Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the
exception of basic information, which must be released, the district attorney’s office may
withhold the information not subject to section 552.022 of the Government Code under
section 552.108(a)(4) of the Government Code and the court’s ruling in Curry.’

3 As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information, except to note basic information is generally not excepted from public disclosure under section
552.103 of the Government Code. Open Records Decision No. 597 (1991).



Ms. Laura Anne Coats - Page 4

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by the
Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code, which governs
release of medical records. Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)~(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created
by either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is
created as a result of a hospital stay, all the documents in the file referring to diagnosis and
treatment constitute physician-patient communications or “[r]ecords of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained
by a physician.” Open Records Decision No. 546 (1990).

Upon review, we find a portion of the court-filed documents, which we have marked,
constitutes records of the identity, diagnosis, evaluation, or treatment of a patient by a
physician that were created or are maintained by a physician and information obtained from
a patient’s medical records. Accordingly, the district attorney’s office must withhold the
marked information in the court-filed documents under section 552.101 of the Government
Code in conjunction with the MPA. However, we find you have not established any of the
remaining information consists of records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician. Thus,
the remaining information is not confidential under the MPA, and the district attorney’s
office may not withhold it under section 552.101 on that ground.

Section 552.101 of the Government Code also encompasses information protected by
section 560.003 of the Government Code, which provides, “[a] biometric identifier in the
possession of a governmental body is exempt from disclosure under [the Act].” Gov’t Code
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§ 560.003; see id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry). There is no indication the requestor has a
right of access to the submitted fingerprints under section 560.002. See id. § 560.002(1)(A)
(governmental body may not sell, lease, or otherwise disclose individual’s biometric
identifier to another person unless the individual consents to disclosure). Accordingly, the
district attorney’s office must withhold the marked fingerprints in the court-filed documents
under section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license or driver’s license or a motor vehicle title or
registration issued by a Texas agency, or an agency of another state or country. See id.
§ 552.130(a)(1)~(2). Upon review, we find the district attorney’s office must withhold the
motor vehicle record information we marked in the court-filed documents under section
552.130 of the Government Code.

Some of the remaining information in the court-filed documents is subject to section
552.136 of the Government Code. Section 552.136 of the Government Code provides,
“Notwithstanding any other provision of [the Act], a credit card, debit card, charge card, or
access device number that is collected, assembled, or maintained by or for a governmental
body is confidential.” Id § 552.136(b); see id. § 552.136(a) (defining “access device”).
Accordingly, the district attorney’s office must withhold the routing, bank account, and
credit card numbers, including partial numbers, and the information we marked in the
court-filed documents under section 552.136 of the Government Code.

We note the remaining information in the court-filed documents contains e-mail addresses
that may be subject to section 552.137 of the Government Code. Section 552.137 excepts
from disclosure “an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body” unless the member of
the public consents to its release or the e-mail address is of a type specifically excluded by
subsection (c¢). See id. § 552.137(a)-(c). Section 552.137 is not applicable to an institutional
e-mail address, an Internet website address, an e-mail address that a governmental entity
maintains for one of its officials or employees, or a personal e-mail address belonging to a
district attorney’s office’s employee or official used to conduct official government
business. See Austin Bulldog v. Leffingwell, 490 S.W.3d 240 (Tex. App.—Austin 2016, no
pet.) (holding personal e-mail addresses of government officials used to conduct official
government business are not e-mail addresses of “members of the public” for purposes of
Gov’t Code § 552.137(a)). Because we are unable to discern whether the e-mail addresses
within the information at issue belong to district attorney’s office employees or officials or
fall within the scope of section 552.137(c), we must rule conditionally. To the extent the
e-mail addresses at issue belong to members of the public, the district attorney’s office must
withhold such e-mail addresses under section 552.137 of the Government Code, unless the
individuals to whom the e-mail addresses belong affirmatively consent to their release. See
Gov’t Code § 552.137(b). However, to the extent the e-mail addresses at issue are excluded
by subsection 552.137(c) or belong to a district attorney’s office employee or official, the
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e-mail addresses may not be withheld under section 552.137 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently, and (2) an individual’s interest in
avoiding disclosure of personal matters. See Open Records Decision No. 455 at 4 (1987). -
The first type protects an individual’s autonomy within “zones of privacy” which include
matters related to marriage, procreation, contraception, family relationships, and child
rearing and education. /d. The second type of constitutional privacy requires a balancing
between the individual’s privacy interests and the public’s need to know information of
public concern. Id. The scope of information protected is narrower than that under the
common-law doctrine of privacy; the information must concern the “most intimate aspects
of human affairs.” Id. at 5 (quoting Ramie v. City of Hedwig Village, Texas, 765 F.2d 490
(5th Cir. 1985)). After review of the information at issue, we find you failed to demonstrate
any portion of the remaining information falls within the zones of privacy or implicates an
individual’s privacy interests for purposes of constitutional privacy. Therefore, the district
attorney’s office may not withhold any of the remaining information under section 552.101
of the Government Code on the basis of constitutional privacy.

In summary, to the extent the district attorney’s office holds the information at issue solely
as an agent of the grand jury, such information consists of records of the judiciary that are
not subject to disclosure under the Act, and the district attorney’s office is not required to
release that information in response to the instant request. With the exception of basic
information, which must be released, the district attorney’s office may withhold the
information not subject to section 552.022 of the Government Code under section
552.108(a)(4) of the Government Code and the court’s ruling in Curry. The district
attorney’s office must withhold the marked information in the court-filed documents under
section 552.101 of the Government Code in conjunction with the MPA. The district
attorney’s office must withhold the marked fingerprints in the court-filed documents under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code. The district attorney’s office must withhold the motor vehicle record
information we marked in the court-filed documents under section 552.130 of the
Government Code. The district attorney’s office must withhold the routing, bank account,
and credit card numbers, including partial numbers, and the information we marked in the
court-filed documents under section 552.136 of the Government Code. To the extent the
e-mail addresses at issue in the court-filed documents belong to members of the public, the
district attorney’s office must withhold such e-mail addresses under section 552.137 of the
Government Code, unless the individuals to whom the e-mail addresses belong
affirmatively consent to their release. The district attorney’s office must release the
remaining information.*

* The information being released contains social security numbers. Section 552.147(b) of the Government
Code authorizes a governmental body to redact a living person’s social security number from public release
without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and -
responsibilities, please visit our website at https://www.texasattorneveeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Deborah Southerland
Attorney

Open Records Division
DS/jxd

Ref: ID# 791366

Enc. Submitted documents

c: Requestor
(w/o enclosures)



