
October 8, 2019 

Ms. Barbara Boulware-Wells 
Counsel for the City of Ranger 
The Knight Law Firm, LLP 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

223 West Anderson Lane, Suite A-105 
Austin, Texas 78752 

Dear Ms. Boulware-Wells: 

OR2019-28158 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 789916. 

The City of Ranger (the "city"), which you represent, received a request for all information 
related to drug testing of a named city employee during a specified time period. You claim 
the submitted information is excepted from disclosure under sections 552.101, 552.102, 
552.117 of the Government Code. 1 We have considered the exceptions you claim and 
reviewed the submitted information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial 
decision." Gov't Code§ 552.101. This section encompasses section 6103(a) of title 26 of 
the United States Code, which renders tax return information confidential. See Attorney 
General OpinionH-1274 (1978) (tax returns); Open Records Decision No. 226 (1979) (W-2 
forms). Section 6103(b) defines the term "return information" as "a taxpayer's identity, the 
nature, source, or amount of his income, payments, receipts, deductions, exemptions, 
credits, assets, liabilities, net worth, tax liability, tax withheld, deficiencies, 
overassessments, or tax payments, or any other data, received by, recorded by, prepared by, 
furnished to, or collected by the Secretary [ of the Treasury] with respect to a return or with 
respect to the determination of the existence, or possible existence, of liability ... for any 
tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C. § 
6103(b)(2)(A). Federal courts have construed the term "return information" expansively to 

1 Although you raise section 552.1175 of the Government Code, we note section 552.117 of the Government 
Code is the proper exception to raise for information held in an employment context. 
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include any information gathered by the Internal Revenue Service regarding a taxpayer's 
liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 
754 (M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Upon review, we find 
you have failed to demonstrate the applicability of section 6103(a) of title 26 of the United 
States Code to the submitted information. Therefore, the city may not withhold any of the 
submitted information under section 552.101 of the Government Code on that basis. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test encompassed 
by section 552.101 of the Government Code, which protects information that is (1) highly 
intimate or embarrassing, the publication of which would be highly objectionable to a 
reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-. Austin 1983, writ refd n.r.e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with 
Hubert's interpretation of section 552.102(a), and held the privacy standard under section 
552.102(a) differs from the Industrial Foundation test under section 552.101. See Tex. 
Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The 
supreme court also considered the applicability of section 552.102(a) and held it excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See id. at 348. Accordingly, the city must withhold the 
date of birth of the city employee we have marked under section 552.102(a) of the 
Government Code.2 Having carefully reviewed the information at issue, we find no portion 
of the remaining information is subject to section 552.102(a) of the Government Code, and 
the city may not withhold any of the remaining information on that basis. 

As stated above, section 552.101 of the Government Code encompasses the doctrine of 
common-law privacy, which is subject to the two-prong test described above. Indus. 
Found., 540 S. W.2d at 685. To demonstrate the applicability of common-law privacy, both 
prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. We note, however, the public generally has a legitimate interest in 
information relating to public employment and public employees. See Open Records 
Decision Nos. 562 at 10 (1990) (personnel file information does not involve most intimate 
aspects of human affairs, but in fact touches on matters of legitimate public concern), 4 70 
at 4 (1987,) (public has legitimate interest in job qualifications and performance of public 
employees), 444 ( 1986) (public has legitimate interest in knowing reasons for dismissal, 
demotion, promotion, or resignation of public employee), 423 at 2 (1984) (scope of public 
employee privacy is narrow). Upon review, we find you failed to demonstrate the 
remaining information is highly intimate or embarrassing and not of legitimate public 
concern. Therefore, none of the remaining information may be withheld under section 
552.101 of the Government Code in conjunction with common-law privacy. 

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body 
who requests this information be kept confidential under section 552.024 of the 
Government Code. Gov't Code 552.l l 7(a)(l). Whether a particular item of information 
is protected by section 552.117(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Upon review, we find you have failed to demonstrate any portion of the remaining 
information is subject to section 552.117(a)(l), and the city may not withhold any of the 
remaining information under section 5 52.117 of the Government Code. 

In summary, the city must withhold the date of birth of the city employee we have marked 
under section 552.102(a) of the Government Code and must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding · the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://w\\lW.texasattomevgeneral.gov/open­
government/members-public/what-expect-after-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing_public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

~ 
Tim Neal 
Assistant Attorney General 
Open Records Division 

TN/be 

Ref: ID# 789916 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


